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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION UJUDGE JAMES £ HOLDER
NITED STATES ZRAAN
S DiSTRI
In re: Motion to Disclose STRICT COURT
Intercepted Communication
to the United States Senate Select

Committee on Ethics

No. {06 GJ 1160)

Ug (R 388

Chief Judge James F. Holderman

Motion to Disclose ‘Intercepted Communication
to the United States Senate Select Committee on Ethics

The UNITED STATES OF AMERICA, by its attorney, Patrick J. Fitzgerald,
United States Attorney for the Northern District of [llinois, respectfully submits this
Motion to Disclose Intercepted Commtinication to the United States Senate Select
Committee on Ethics, and in support of the motion, states as follows:

Statement

1. During the investigation of then-Governor Rod Blagojevich, this Court
authorized the interception of wire communications over various phones associated
with then-Governor Rod Blagojevich, pursuant to Title 18, United States Code, Section
2518. On October 29, 2008, this Court entered an order authorizing the interception
of wire comm.unications over land-line telephone number (773) 404-8667, which was
one of the numbers assigned to the office of Blagojevich’s campaign committee, Friends
of Blagojevich (FOB). Blagojevich’s brother, Robert Blagojevich, was the chairman of

FOB. The authorization to intercept communications was based on a finding that

there was probable cause to believe that Rod Blagojeviéh and Robert Blagojevich, as

well as others, were committing violations of the mail and wire fraud statutes
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(including the deprivation of the right of the people of Illinois to Rod Blagojevich’s
honest services), extortion, and conspiracy.

2. During the authorized period of interception, on November 13, 2008,.
Special Agents of the Federal Bureau of Investigation monitored and recorded a call
on the FOB telephone number deécribed above. The call was between Robert
Blagojevich and Roland Burris, and related to the Senate seat vacated by President
Obama. (A copy of the audio recording and a transcfipt of the call are being
contemporaneously served on the parties, and provided to this Court, as part of this
motion as Exhibit 1.)

3. On December 9, 2008, agents of the Federal Bureau of Investigation
arrested Rod Blagojevich pursuant to a criminal complaint. The criminal complaint
charged Rod Blagojevich with, among other things, conspiring to defraud the citizens
of Illinois of their right to his honest services, in violation of the mail and wire fraud
statutes, 18 U.S.C. §§ 1341, 1343, 1346, and 1349. (08 CR 1010, Docket Entry No. 1.)
Among other aspects of the fraud scheme, the complaint charged that Rod Blagojevich
conspired and attempted to use his authority to appoint a United States Senator for
the purpose of obtaining personal benefits for Blagojevich, including, among other
things, appointment as Secretary of Health & Human Services in the President-elect’s
administration, or alternatively, a lucrative job which Blagojevich and others schemed

to induce a union to provide to him in exchange for appointing an individual whom

Blagojevich believed the union officials favored. Id. § 13(c), 19 86-116.
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4, On December 30, 2008, then-Governor Blagojevich appointed Mr. Burris
to fill President Obama’s vacant United States Senate seat.

5. Following an unopposed extension of time to return the indictment under
the Speedy Trial Act, on April 2, 2009, the grand jury returned a superseding
indictment against Rod Blagojevich, Robert Blagojevich, William Cellini, and others.
Among other charges, Blagojevich is charged with, as he was in the criminal complaint,
scheming to defraud the people of Illinois of their right to his honest services by (among
other things) attempting to obtain personal benefits for himself in exchange for the
appointment to the vacant senate seat. 08 CR 888, R. 37 at 33-36.

6. The Select Committee on Ethics of the United States Senate has opened
a preliminary inquiry into the “circumstances surrounding the appointment and
seating of Senator Roland W. Burris.,” See Letter of March 19, 2009 at 1 (attached as
Exhibit 2). Through a letter signed by the Ethics Committee’s Chairman and Vice-
Chairman, the Committee has asked the Department of Justice to disclose, among
other things, all “intercepted . . . communications in which Senator Burris is a
participant or is discussed or mentioned by name and which are related to fund-raising
for then-Governor Blagojevich or to the appointment of a replacement to fill the United
States Senate seat.” Id. at 2.

7. After careful deliberation, the government applies for authorization to

disclose one intercepted communication, namely, the November 13th call described

supra in Paragraph 2, which falls within the subject matter of the Committee’s
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request. In the government’s view, the disclosure of this intercepted communication
will not interfere with the ongoing criminal investigation and the prosecution.

8. The United States takes no position on whether or not the Ethics
Committee should take further action, or whether the intercepted call supports or
rebuts an allegation of improper conduct. By filing this motion, the United States
presents only questions of law for this Court’s consideration and resolution, namely,
whether the Ethics Committee is qualified to receive disclosure of, and thereafter to
use, intercepted communications under 18 U.S.C. § 2517(1) and (2).

Legal Analysis

9. As discussed more fully below, although Title 18, United States Code,
Section 2510, et seq., does not necessarily require the government to obtain judicial
authorization before disclosing intercepted communications to other law enforcement
or investigative officers, the government does so here out of én abundance of caution
and in order to afford the interceptees in the recorded calls an opportunity to be heard
and to object (if they so choose).

10.  Section 2517(1) of Title 18 authorizes an investigative or law enforcement
officer to disclose the contents of intercepted communications to another “investigative

or law enforcement officer” for the proper performance of his or her duties:

Any investigative or law enforcement officer who, by any means authorized by
this chapter, has obtained knowledge of the contents of any wire, oral, or
electronic communication, or evidence derived therefrom, may disclose such
contents to another investigative or law enforcement officer to the extent that
such disclosure is appropriate to the proper performance of the official duties of
the officer making or receiving the disclosure.




Case 1:08-cr-00888 Document 104  Filed 05/26/2009 Page 5 of 55

18 U.S.C. § 2517(1).

11. Secfion 2510(7) defines “investigative or law enforcement officer” as “any
officer of the United States . . . who is empowered by law to conduct investigations of
or to make arrests for offenses enumerated in this chapter {Chapter 119], and any
attorney authorized by law to prosepute or participate in the prosecution of such
offenses.” 18 U.S.C. § 2510(7) (emphasis added).

12. The United States Senate is authorized to investigate allegations of
improper conduct by its members. The authority is sufficiently broad to encompass a
violation of the federal criminal statutes enumerated in Chapter 119 of Title 18. First,
fhe United States Constitution grants each house of Congress the authority to expel
its members: “Each House may determine the Rules of its Proceedings, punish its
Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a
Member.” U.S. Const., art. I, § 5, cl. 2. Additionally, Senate Resolution 338
established the Select Committee on Ethics and authorizes — indeed places the dufy
upon — the Committee to “investigate allegations of imprbper conduct which may
reflect upon the Senate” as well aé “violations of law.” S. Res. 338, § 2(a)(1) (Exhibit
3 at 3)." The Rules of the Committee in turn cite the Resolution in describing the
Committee’s subject matter jurisdiction as including the duty to “investigate
allegations of improper conduct .which may reflect on the Senate” and “violations of

law.” Ethics Committee Rules, Part III-Subject Matter Jurisdiction (Exhibit 3 at 48).

'The Resolution, which has been amended several times since its initial adoption
1n 1964, and its accompanying Rules are attached as Exhibit 3.

5
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13.  For reasons firmly grounded in statutory text and case precedent, the
government believes that the Ethics Committee and its staff who are conducting the
preliminary inquiry qualify as “investigative or law enforcement officer[s]” to whom
federal officers may disclose intercepted communications in the proper performance of
their duties.

. a. First, the text of § 2510(7) is broad, and includes not only those
officers who have power “to make arrests,” but rather also includes those empowered
“by law to conduct investigations” of federal offenses. Exercising authority founded on
“law” — the United States Constitution and Senate Resolution 338 — the Ethics
Committee has initiated a preliminary inquiry of the appointment and seating of
Senator Burris. The broad mandate of the United States Constitution an.d the Senate
Resolution encompasses the investigation of alleged federal crimes.

b. Federal courts have construed the scope of an officer’s investigation
as including federal offenses so long as the federal offenses may be the predicate for
action by the investigatory authority. For example, in a case closely analogous to this
one, the Eleventh Circuit affirmed an order permitting disclosure of intercepted
communications to the federal House Judiciary Committee, which was investigating
whether to recommend impeachment of a federal judge in Florida. In re Grand Jury
Proceedings, 841 F.2d 1048, 1054 (11th Cir. 1988), affirming In re Grand Jury 86-3
(Miami), 673 F. Supp. 1569, 1574 (S.D. Fla. 1987). The House Judiciary Committee

was qualified to receive disclosure of intercepted communications because it was
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investigating possible impeachment of the judge, and impeachment may be based on
the commission of a federal offense.

C. Similarly, this Court held that the Special Investigative Committee
of the Illinois House of Representatives, which the House created by law to investigate
whether to impeach then-Governor Blagojevich, was qualified to receive interceptéd
communications under § 2517(1) and (2). In re Motion to Disclose Intercepted
Communications, 594 F. Supp.2d 993, 998 (N.D. I1L. 2009). Relying on In re: Grand
Jury Proceedings and other precedent, this Court reasoned that the House Resolution
authorizing the Special Investigative Committee was “broad enough to encompass
those violations of the federal criminal code listed in section 2516.” Id.; see id. at 997-
98 (citing In re Grand Jury Proceedings and In re Electronic Surveillance, 49 F.3d 1188,
1190-91 (6th Cir. 1995)); see also In re Application of United States, 431 F. Supp.2d
544, 547 (E.D. Pa. 2006). Like the House Judiciary Committee and the Illinois Special
Investigative Committee, here the Senate Ethics Committee is empowered by the.
Constitution and Senate Resolution 338 to investigate the federal criminal offenses
enumerated in Chapter 119 of Title 18.

14.  Moreover, because the Ethics Committee and its investigators qualify to
receive the disclosure of the November 13th intercepted communication under
§ 2517(1), the Committee may further “use” the communications “to the extent such

use is appropriate to the proper performance of [their] official duties.” 18 U.S.C.

§ 2517(2). Both this provision, as well as § 2517(3), permit further disclosure of the
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intercepted communication into the Ethics Committee’s record,? because such record
is compiled as part of a “proceeding held under the authority of the United States....”
18 U.S.C. § 2517(3).

a. As the government argued in the previous Blagojevich disclosure
motion, the term “proceeding” is broad as used in § 2517(3). Indeed, the term is
modified by the word “any,” which is itself a signal that Congress intended
“proceeding” to take a broad meaning. The Seventh Circuit noted, in dictum, that
§ 2517(3) seems to be complementary to § 2515, which is the statutory provision that
contains the general ban on the use of intercepted communications obtained in
violation of Title III as evidence in “any trial, hearing, or other proceeding in or before
any court, grand jury, department, officer, agency, regulatory 1l.)ody, legislative
committee, or other authority of the United States, a State, or a political subdivision
thereof....” 18 U.S.C. § 2515 (emphasis added) (quoted by In re High Fructose Corn
Syrup Antitrust Litigation, 216 F.3d 621, 624 (7th Cir. 2000)). The Seventh Circuit
labeled the two provisions “compiementary,” stating that the word “proceeding” in
§ 2517(3) “seems merely a shorthand for the longer and unambiguous definition in the
complementary section 2515.” 216 F.3d at 624.

b. Furthermore, the legislative history makes clear that the text

means what it says, and that “proceeding” is not limited to criminal prosecutions. In

*The government notes that the Ethics Committee’s Supplementary Rules
prohibit the Committee’s members and staff from disclosing material they receive in
connection with the Committee’s work, unless otherwise authorized by the Ethics
Committee itself. Supplementary Rule 8(1), (2) (Exhibit 3 at 40).

8
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re Electronic Surveillance, 49 F.3d at 1193 (attorney disciplinary commission is a
covered proceeding) (citing Organized Crime Control Act of 1970, Pub.L. No. 91-452,
§ 902(b), 84 Stat. 947 (1970), and H.R.Rep. No. 91-1549, 1970 U.S.C.C.A.N. 4007,
4036)). As the Sixth Circuit explained, before 1970, the “disclosure of intercepted
communications could only be made in connection with state and federal criminal
proceedings. Congress amended the subsection (3) in that year to allow disc.losure in
any authorized proceeding.” 49 F.3d at 1193 (emphasis added). Likewise, federal court
decisions interpreting § 2517(1) in the context of disclosures to a federal House
Judiciary Committee and a state gambling license commission give a broad definition
to the term “any proceeding.” See 841 F.2d 1048, 1054; 431 F. Supp.2d 544, 547. Just
so here — the preliminary inquiry is a “proceeding” under § 2517(3), and thus the Ethics
Committee may use the intercepted communication in its inquiry.
Conclusion
15.  The United States respectfully asks this Court to rule on the questions of
law presented and to order that:
a. after providing an opportunity for the interceptees to respond, the
United States is authorized to disclose to the Ethics Committee the November 13th

intercepted communication (and a transcript thereof) identified by the government;

and
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b. the Ethics Committee is authorized to use the intercepted
communications as appropriate in the proper performance of official duties, including
to introduce the recordings into the proceedings of the Committee.

Respectfully submitted,

PATRICK J. FITZGERALD
United States Attorney

By: W 5%‘”‘3

REID J. SCHAR

EDMOND E. CHANG

Assistant United States Attorneys
219 South Dearborn Street

Fifth Floor

Chicago, Illincis 60604

(312) 353-5300

Date: May 21, 2009

10
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CERTIFICATE QF SERVICE

The undersigned Assistant United States Attorney hereby certifies that the
following document:

Government’s Motion to Disclose Intercepted Communications to the United
States Senate Select Committee on Ethics,

was served on May 21, 2009, by electronic mail, facsimile, and Federal Express
delivery on the following counsel for the interceptees:

Counsel for Mr. Robert Blagojevich
Mzr. Michael Ettinger

Ettinger Besbekos & Schroeder PC
12413 S. Harlem Ave,.

Suite 203

Palos Heights, Illinois 60463
708.923.0368 (o)

708.923.0386 (D

Co-counsel for Mr. Roland Burris
Mr. Timothy W. Wright

Gonzalez Saggio and Harlan LLC
35 E. Wacker Dr., Suite 500
Chicago, IL 60601

312.236.0475 (0)

312.236.1750 ()

Co-counsel for Mr. Roland Burris
Mr. William H. Jeffress, Jr.
Baker Botts LLP

1299 Pennsylvania., NW
Washington, D.C. 20004-2400
202.639.7751 (o)

202.585.1087 (f)

EDMOND E. CHANG &
Assistant United States Attorney
219 South Dearborn Street
Chicago, Illinois 60604

(312) 886-1000
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CASE NUMBER: 06 GJ 1160
ACTIVITY: Call No. 236
PHONE NUMBER: (773) 404-8667
DATE/TIME: November 13, 2008
SPEAKERS:
BURRIS: Roland Burris
BLAGOJEVICH: Rob Blagojevich
* * * * *
1 BURRIS (Clears throat) Burris speaking.
2 BLAGOJEVICH Hello Roland, this is Rob Blagojevich
3 again. How are you?
4 BURRIS I'm doing fine, I'm doing fine.
5 What’s... (chuckles) what's going on? I
6 was just discussing you yesterday.
7 BLAGCJEVICH (chuckles) Oh, were you. Now this is
8 the governor's brother, not...
9 BURRIS: Alright.
10 BLAGOJEVICH: not the governor.
11 BURRIS I, I know you're calling telling me that
12 you're gonna make me king of the world,
13 and uh...
14 BLAGOJEVICH (laughs)
15 BURRIS ...and therefofe I can go off to, you
16 know, wherever and do all these great
17 things (UI).
18 BLAGOJEVICH Well, let me tell ya, one thing I am not
19 is a bullshitter,.
20 BURRIS {chuckles)
21 BLAGOJEVICH So I will just shoot straight with you.
22 BURRIS (chuckles) Okay.

GOVERNMENT
'Ex?mﬁ -

:
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s
2
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BLAGOJEVICH

BURRIS

BLAGOJEVICH

BURRIS:

BLAGOJEVICH:

BURRIS

BLAGOJEVICH

BURRIS

BLAGOJEVICH

BURRIS

BLAGOJEVICH

BURRIS

.BLAGOJEVICH

BURRIS

BLAGCJEVICH

And manage expectations. Now I may be,
I may be a little bit different than
other family members, but I'm not a
bullshitter.

Okay Rob. 'Cause I've been, I've been
trying to figure out what the heck, you
know, I can de. Go ahead.

Well, I'm just fellowing up.
Yeah.

We've had a number of conversations
about, you know, anything you might be
able to do; you and Fred might be able
to do here before the end of the year
for Rod. Again, we're trying to get as
much as we can in his war chest, ah, so
that when he has to, you know disclose
in January. ..

Sure.

...what he's done and if he, you know
looks formidable...whoever might be out
there.

Yeah. Right, right and, and now how do,
answer me this question because I'm very
much interested in, in trying to replace
Obama, okay. Now I...

50 you, let me just tell you Roland,...
Yeah.

...you and one million other people.

That's right, that's right so...

Of every race, color, creed and faith,
it's amazing.

So let, it is and so if I put on a
fundraiser now...

Mm hm.
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BURRIS

BLAGOJEVICH
BURRIS
BLAGCJEVICH

BURRIS

BLAGOJEVICH

BURRIS
BLAGOJEVICH

BURRIS

BLAGCOJEVICH

BURRIS

BLAGOJEVICH

BURRIS

BLAGOJEVICH

BURRIS

BLAGOJEVICH
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...and, I, you know I, I think it would
have something...this is what I've been
talking to Fred about it, it has so many
negative connotations that Burris is
trying to buy an appointment...

Yeah.
...from the governor...
Yeah.

...for the senate seat. I mean and I'm
a high profile person.

Yep.

You know and, and so, I'm now, 'cause
I've been just helding off calling you.

Yeah.

I'm trying to figure out how in the hell
and since you called me I will be honest
with you.

Yéah.

And I'm trying to figure out how to deal
with this and still be in the
consideration for the appointment.

I hear ya. No, I hear vya.

And, and if I do that I guarantee you
that, that will get out and people said,
oh, Burris is doing a fundraiser and,
and then Rod and I both gonna catch
hell.

Mm hm.

And 1if T do get appointed that means I
bought it,

Mmmm .
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BLAGOJEVICH

BURRIS
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BURRIS

BLAGOJEVICH
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BLAGOJEVICH

BURRIS:
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If I don't get appointed then my people
who I'm trying to raise money from are
gonna look at me, yeah, what, what's
that all about Roland. I mean, so, Rob,
I'm in a, I'm in a, a dilemma right now
wanting to help the governor.

Yeah.

I mean I, you know I, I have been with
him on all of the, all the issues and
I'm now trying to figure out what the
hell the best thing to do.

Yeah.

I ¥now I could give him a check.

Yeah.

Myself.

Yeah.

And, and my law partner we were gonna
try to do something at the law firm, T
might be able to do this in the name of
Tim Wright.

Mm hm.

Okay, 'cause Tim is not looking for an
appointment, okay.

Okay.

So if I can talk to my law partner who's
been, you know, in New York trying to
drum up business.

Oh, good for you,.

{chuckles)

good for you.
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BLAGOJEVICH

BURRIS
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BURRIS

BLAGOJEVICH

BURRIS

BLAGCJEVICH
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BURRIS

Document 104  Filed 05/26/2009 Page 16 of 55

‘Cause you know he's trying to get a
part of that, ah, Federal bail out
stuff.

Oh, vyeah, yeah.

Okay, 'cause you know we're, you know
he's, we've got a financial law firm
here so they're trying to get involved
in that. So he'll be back in in a
cecuple days.

Mm hm.
I think he'll be back in on Monday.
Ckay.

But, ah, but Fred and I, look I said I
gotta call you. I have, I have not.

Qkay.

"Cause I didn't know how to deal with
this situation.

ell, ah, you know I'll stand by. I mean
if you wanna write a check and have Fred
write a check or have scmeone else write
checks, that'd be great. I mean...

Mm hm.

..we're, we're just trying to do some
clean up here. We've got a number of
events we've got like...,.

Ckay, how, yeah...

...18 events set up between now and the
end of the year.

Okay. Maybe I can join in on one of
those events tco. What, what, do you
have any gocing with the people that I
know?
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You know right now we have no-, you know
to be honest with yva I, ah, we have no
law firms.

Ckay.

We've got a lot of ethnic groups. A lot
of, ah, contract, net a lot of
contractors, but, ah,...

Is, is, is there, ah, I mean I, if you
can figure somebody who I might be able
to work because nc, ah, what's his name
Connolly, Wilhelm and Connolly, what's
this guy's name, ah, ah,...

Kevin Conlon (ph)?

Kev.., yeah, Kevin Ccnlon.

He did one already.

Yeah, right 'cause, ah, and once Fred
fcund out he had done one, we thought
maybe we could hook on with him, but he
had done his.

Yeah, he did.

{chuckles) And, andg so, we couldn't hook
up with him.

Yeah.

And, and that's what I am wrestling
with.

I understand your concerns, ah, Roland.

And, and God knows number one, I, I
wanna help Reod. Number two, I also
wanna, yocu know hepe I get a
consideration to get that appointment.

Mm hm.
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And, and however that goes, ah, it would
dictate, ah, you know how the press
treats it,.

Understand.

'Cause man I, I will be, you know we
both would be profiled...

Yeah.
..and we don't need that.
Yeah.
Yeah.
Well, hey, I appreciate your candor.
Yes.

I, I can't help you with your dilemma
other than want to encourage vyou to,...

Sure, sure.

...to do what you think is fair from
your standpoint...

Okay.
...and Fred's standpcint and ya know,
I'1l work with you. And if I can think

cf a place where we can tie you guys in.

Oh, yeah, ple-, please coconsider that and
give me a call back to, to,...

Okay.
...L0o let me know.
Ckay.

'Cause I'm working on it. I mean I'm
just, ...

Yeah.
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...I'm just trying to figure out what
the best way to do where it won't create
any, any conflict for either one of us.

Okay Roland. How's your business by the
way?

It's terrible.
Is it? Shit, I'm sorry to hear that.

I mean, you know Fred and I we might
lose Burris and Lebed because we've been
trying to get contracts. We don't have
any clients renewing for 09,

No kidding.

We have no clients renewing for 09.
Fred is dying on the vine because, I,
you know, a lot of our clients have run
out.,

Yeah.

And, and so we're thinking about, you
know going our separate ways.

Mmﬁm.

And I'm going back into the law
practice...

Yeah.

...rather than the consulting
business...

Yeah.

...because we don't have any clients.
And anything I give would be out of my
personal funds...

Yeah.

...because there ain't nothing coming in
from the business. Ah,...
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Mmm. Got that, it is a tough time for
everybody I mean...

It, it, it's bad.

Yeah.

I mean I, T didn't spring that on you.
Yeah.

But you, but you asked.

Yeah.

I mean that, that's, Rob, that's just
where it is.

Mm hm.

Um, at the end of the year if we don't
get a major client in, Burris and Lebed
will, you know, Fred will go his
separate way and I will try to go into
the law firm...

Mm hm.

...and continue to make some money.

Well, do you have prospects for that?

Yeah, I'm, I'm of counsel to a law firm.
[not monitored]

[resume monitecring]...calling va.
Listen, ...

Please keep me in mind and you know if
you guys can just write checks that'd be
fine, if we can't find a way for you to
tie in.

Okay, okay, well we, we, I, I will
personally do something, okay.

Okay. Alright Roland.
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And it'll be done before the 15th of
December.

Okay.

Alright. ({(chuckles}
Alright.

Qkay.

Hey, you're a good friend. 1I'll pass on
your message.

Please do and...
Okay.

...tell Rod to keep me in mind for that
seat, would ya? {(chuckles)

I'll let him know.
Qkay.

Bye Roland.
Alright. Bye-bye.

Bye.

(CALL ENDED)
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SELECT CORMBMITTES ON ETHICS
HAST SENATE QFFICE BUILDING, ROGUM 220
BECOND AND CONSTITUTION AVENLIE, NE

WASMINGTORN, DU 20816-6428

March 19, 2009

The Honorable Eric H. Holder, Jr.
Attorney General

L. 8. Department of Justice

930 Pennsylvania Avenue, NW,
Washington, DC 20530

Dear Mr. Atiorney General:

Pursuant-to the authority granted 1o the Congress in Article 1, Section 3, clause 2, ofthe
Constitution of the United States, and the Committee’s authorizing resolution, 5. Res. 338, gg™
Congress, the United States Senate Select Commitiee on Ethics is conducting a preliminary
inquiry into the cireumstances surrounding the appointment and seating of Senafor Reland W,
Burris. As set forth in its authorizing resolution, the investigative jurisdiction of the Commitiee
extends to allegations of improper conduct by Members, officers, and emplavees of the United
States Senate.

The Committee undérstands from publicly (led documents that the United States
Attomey for the Northern District-of THinois is conducting an investigation into pessible criminal
violations by former Governor Rod R, Blagojevich, and others. According to a criminal
comptlaint issued by a United States Magistrate Judge in the Northern District of Hlinois in
December 2008, former Governor Blagojevich is alleged to have conspired to defraud the
citizens of Hlinois of their right to his honest and faithful services as governor of the State of
{llinois, in violation of various provisions of Title 18 of the United States Code. In paragraphs 2
and 14 of the affidavit filed in support of the complaint, the affiant informed the court that the
United States had applied for and had received court authorization to intercept oral
comimunications at a particular location and wire communications over the telephone at the
former governor's residence. Additionally, it appears from the affidavit supporting the
complaint that, as part of its investigation, the government obtained consensually-recorded
conversations, pen register information, trap and trace information, and telepheone toll record
information. 1t is specifically charged in the complaint that, as part of the continuing scheme to
defraud, former Governor Blagojevich conspired and attempted to use his authority o appoint a
United States Senator for the purpose of obtaining personal benefits for himsell,

The Committee also understands that the United States Attorney supported a December
2008 request for access to certain Title 1l-related materials made by the Special Investigative
Committee established by the lllinois House of Représentatives on December 15, 2008 for the
parpose of investigating allegations of misconduct of former Governor Blagojevich and making
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a recommencdation as to whether cause exists for impeachment. In support, the United States
Attorney filed a motion with the court seeking an order autherizing disclosure to the Special
Investigative Commitice. On January 23, 2009, the court granted the government’s motion and
authorized the disclosure of Title Hi-related materials to the Special Investigative Committee and
the use of those materials in the impeachment trial of the former governor.

The Select Committee on Ethics requests that the Department of Justice. including the
Federal Bureau of Investigation, make available to the Commiittée for #s use in connection with
its preliminary inquiry the following information:

1. All consensually recorded or intercepted oral, wire, or electronic communications in
which Senator Roland Burris is a participant or is discussed of mentioned by name
and which are related to fundraising for then-Governor Blagojevich or to the
appointment of a replacement to fill the United States Senate seat vacated by then-
Senator or then-President elect Barack Obama.

b

For the period beginning on or about April 1, 2008 to the present, all records that
indicate communications to or from a telephone associated with Senator Roland
Burris or a known representative of Senator Burris and then-Governor Blagojevich or
a known representative of then-Governor Blagojevich.

The Committee seeks disclosure of the abové-described information, pursuant 1o its
investigative jurisdietion and in accordance with the Committee’s Rules of Procedure to
determine, without interfering with a federal (or state) criminal investigation or prosceution,
whether there is substantial eredible evidence which provides substantial cause for the
Committee 10 conclude that a violation within the jurisdiction of the Select Committee has
occurred in connection with Senator Burris’s conduct. The Committee asks that the Department
seek a court order to the extent that it deems such an order necessary or appropriate 10 respongd
Favorably to the Commitice’s request. Should the Department deem it helpful, Committee staff
cousise! will be available 1o meet with efficials of the Department to discuss the particular steps
that can be taken 1o sccommodate the needs of the Department and the request of the Committee.

The Committee notes that there is precedent for the Department of Justice 1o support a
request {o disclose to the Committee for its use, in connection with an investigation. materials
obtained by the Departnient of Justice during a criminal investigation, including but not limited
to recordings of conversations infercepted pursuant to & court order issued under 18 U.S.C,

§ 2518, In Unired States v. Dorfinan, No. 81 CR 269 (N.D. HL 1981}, one of several instances
where the Department supported a request for Title ll-related materials in connection with a
Comimittee investigation, the United States moved for an order permitting the Department of
tustice and Special Agents of the Federal Bureau of Investigation to disclose Title l-related
evidence that the Commitiee had sought from the Départment of Justice in connection with the
Committee’s investigation of allegations of misconduct by a Member of the Senate.  Ruling
from the bench, the District Court held that the Select Committee on Ethics, and its staft, are
investigative or law enforcement officers, as defined in 18 U.S.C. §§ 2517y and 2517(1), and
that disclosure may be made to the Committee and staff to the extent such disclosure is
appropriate to the proper performance of the official duties of the officer making or receiving the
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disclosure. Further, the courts have held that because the Committee and staft are authorized o
receive disclosure under § 2517(1), the Committee may “vse” the communications (o the extent
such use is appropriate to the proper performance-of the Committee’s duties. See 18 U.S.C,

§ 2517(2); United Stutes v. Dorfman, No. 81 CR 229 (N.D. 1. 1981); see aiso Inre Grand Jury
Proceedings, 841 ¥.2d 1048 (11™ Cir. 1988),

In past instances when the Department of fustice has supported a request of the
Committee for Titbe Hl-rélated materials in connection with a Commitice invesiigation, the
Department and the Committee reached agreement on the proper handling of the materials by the
Committee. The Commitiee’s non-disclosure policy, set forth tn the Committee’s
Supplenmentary Procedural Rules, applies to the conduet of all Committee proceedings. No
Memiber of the Committee, its staff or any person engaged by contract or otherwise to perform
services for the Committee, may divulge or disclose in any way, in whole or in part, during
tenure with the Commitice or at any time thereafier, any information, that may come into the
pessession of such person during tenure with the Committee or its staff. Such information may
be disclosed only when authorized by the Committee under circamstances described in the
enclosed copy of the Cammittee’s rules. The Committee is prepared to submif a proposed
agreement that the Department and the Committee have used in the past under similar
circumstances. The agreement will specify a procedure that will provide substantial safeguards
to the Department of Justice while preserving the Senate’s Constitutional prerogatives.

Thank you in advance for your cooperation in this matier.

%

s -
et
T o

T
/ {Barbara Boxe
Chairman

ce: M. Faith Burton
Acting Assistant Attorney General
Office of Legislative Affairs
LS. Department of Justice

Fnclosure
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RULES OF THE SELECT COMMITTEE ON ETHICS

PART I: ORGANIC AUTHORITY
SUBPART A—S. RES, 338 AS AMENDED
S. Res. 338, 88th Cong., 2d Sess. (1964)"

Resolved, That (a) there is hereby established a permanent select committee of
the Senaie to be known as the Select Committee on Ethics (refetted to hereinafter
as the “Select Committee™) consisting of six Members of the Senate, of whom
three shall be selected from members of the majority party and three shall be
selected from members of the minority party. Members thereof shall be appointed
by the Senate in accordance with the provisions of Paragraph 1 of Rule XXIV of
the Standing Rules of the Senate at the beginning of each Congress. For purposes
of paragraph 4 of Rule XXV of the Standing Rules of the Senate, service of a
Senator as a member or chairman of the Select Commitiee shall not be taken into
account,

(b) Vacancies in the membership of the Select Committee shall not affect the
authority of the remaining members to execute the functions of the committee,
and shall be filled in the same manner as original appointments thereto are made.

(c) (1) A majority of the members of the Select Committee shall constitute a
quorum for the transaction of business involving complaints or allegations of,
or information about, misconduct, including resulting preliminary inquiries,
adjudicatory reviews, recommendations or reports, and matters relating to
Senate Resolution 400, agreed to May 19, 1976.%

{2) Three members shall constitute 8 quorum for the transaction of routine
business of the Select Committee not covered by the first paragraph of this
subparagraph, including requests for opinions and interpretations concerning
the Code of Official Conduct or any other statute or regulation under the

¥ As amended by S. Res. 4, 95th Cong., 1st Sess. (1977), 5. Res. 110, 55th
Cong., It Sess, (1977), 8. Res. 204, 95th Cong,, 15t Sess, (1977, S. Res. 230, 95th
Cong., Ist Sess. (1977), 8. Res. 312, 95th Cong., 1st Sess. (1977}, 5. Res. 271, 96th
Cong., Ist Sess, (1979), 5. Res. 78, 97th Cong., 1st Sess. (1981). Brackets seflect
renumbering of paragraphs in Senate Rule XXXVII effected by 5. Res. 236, [01st
Cong., 24 Sess. (1990). Amended by 5. Res, 222, 106th Cong., Ist Sess. (1999). The
amendments made by 8. Res. 222, Senate Ethics Procedure Reform Resolution of
1999, shall take effact on November 5, 1999, except that the amendments shall not
apply with respect to further proceadings in any preliminary inquiry, initial revisw, or
investigation commenced before November 5, 1999, under Senate Resolution 338,
agreed to July 24, 1964,

2 Subsection (c) was amendsd by S. Res. 222, 106th Cong., 15t Sess.
(1999).

M
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jurisdiction of the Select Committee, if one member of the quorum is a
member of the majority Party and one member of the quorum is a member of
the minority Party. During the transaction of routine business any member of
the Select Committee constituting the quorum shall have the right to postpone
further discussion of a pending matter until such time as a majority of the
members of the Select Committee are present.

(3) The Select Committee may fix a lesser number as a quorum for the
purpose of taking sworn testimony.’

(1) A member of the Select Committee shall be ineligible to participate in—
(A) any preliminary inquiry or adjudicatory review relating to—
(i) the conduct of—
(I) such member;
(II) any officer or employee the member supervises; or
(ITF) any employee of any officer the member supervises; or
{ii) any complzint filed by the member; and
(B) the determinations and recommendations of the Select Committee
with respect to any preliminary inquiry or adjudicatory review described
in subparagraph (A).

For purposes of this paragraph, a member of the Select Committee and an
officer of the Senate shall be deemed to supervise any officer or employee
consistent with the provision of paragraph 12 of Rule XXXVil of the
Standing Rules of the Senate.

(2) A member of the Select Committee may, at the discretion of the member,
disqualify himself or herself from participating in any preliminary inquiry or
adjudicatory review pending before the Select Committee and the
determinations and recommendations of the Select Committee with respect
to any such preliminary inquiry or adjudicatory review. Notice of such
disqualification shall be given in writing to the President of the Senate.

(3) Whenever any member of the Select Committee is ineligible under
paragraph (1) to participate in any preliminary inquiry or adjudicatory review

3 Subsection 3 was amended by 8. Res. 78, 97th Cong., Lst Sess. {1981).

3

or disqualifies himself or herself under paragraph (2) from participating in
any preliminary inquiry or adjudicatery review, another Senator shail, subject
to the provisions of subsection (d), be appointed to serve as a member of the
Select Committee solely for purposes of such preliminary inquiry or
adjudicatory review and the determinations and recommendations of the
Select Committee with respect to such preliminary inquiry or adjudicatory
review. Any Member of the Senate appointed for such pwrposes shall be of
the mﬁ.a.a party as the Member who is ineligible or disqualifies himself ot
herself.,

Sec. 2, (a) It shali be the duty of the Select Committee to—-

{1} receive complaints and investigate allegations of improper conduct which
may reflect upon the Senate, violations of law, violations of the Senate Code
of Official Conduct® and violations of rules and regulations of the Senate,
relating to the conduct of individuals in the performance of their duties as
Mempbers of the Senate, or as officers or employees of the Senate, and to
make appropriate findings of fact and conclusions with respect thereto;

{2} {A) recommend to the Senate by report or resolution by a majority vote
of the full committee disciplinary action 1o be taken with respect to such
vialations which the Select Committee shall determine, after according
to the individual concemed due notice and opportunity for a hearing, to
have occurred;

(B) pursuant to subparagraph (A) recommend discipline, including—

(i} in the case of 2 Member, a recommendation to the Senate for
expulsion, censure, payment of restitution, recommendation to a
Member’s party conference regarding the Member's seniority or
positions of responsibility, or a combination of these; and

(i) in the case of an officer or employee, dismissal, suspension,
payment of restitution, or a combination of these;

(3) subject to the provisions of subsection (g), by a unanimous vote of 6
members, order that a Member, officer, or employee be reprimanded or pay
restitution, or both, if the Select Committee determines, after according to the
Member, officer, or employee due notice and opportunity for a hearing, that

4 Subsgetion d (1)-(3) was added by 5. Res, 110, § 203, 95th Cong,, Ist
Sess. (1977) and amended by 5. Res. 222, 106th Cong., 15t Sess. (1599).

5 Reference to Senate Cods of Official Conduct was added by S, Res. 110,
§ 201, 95th Cong, st Sess. (1977).
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misconduct occurred warranting discipline less serious than discipline by the
full Senate;

(4) in the circumstances described in subsection (dX3), issue a public or
private letter of admonition to a Member, officer, or employee, which shall
not be subject to appeal to the Scnate;

{5) recommend to the Senate, by report or resolution, such additional rules
or regulations as the Select Commiitee shall determine to be necessary or
desirable to insure proper standards of conduct by Members of the Senate,
and by officers or employees of the Senate, in the performance of their duties
and the discharge of their responsibilities;

(6) by a majority vote of the full committee, report violations of any law,
including the provision of false information to the Select Committee, to the
proper Federal and State authorities; and

(7) develop and implement programs and materials designed to cducate
Members, officers, and employees about the laws, rules, regulations, and
standards of conduct applicable to such individuals in the performance of
their duties.

(b) For the purposes of this resolution—

(1) the term “sworn complaint” means a written statement of facts, submitted
under penalty of perjury, within the personal knowledge of the complainant
alleging a violation of law, the Senate Code of Official Conduct, or any other
rule or regulation of the Senate relating to the conduct of individuals in the
performance of their duties as Members, officers, or employees of the Senate;

(2) the term “preliminary inquiry” means a proceeding undertaken by the
Select Committee following the receipt of a complaint or allegation of, or
infornation about, misconduct by a Member, officer, or employee of the
Senate to determine whether there is substantial credible evidence which
provides substantial cause for the Select Committee to conclude that a
violation within the jurisdiction of the Select Committee has occurred; and

(3) the term “‘adjudicatory review” means a proceeding undertaken by the
Select Committee after a finding, on the basis of a preliminary inquiry, that
there is substantial credible evidence which provides substantial cause for the
Select Committee to conclude that a violation within the jurisdiction of the
Select Committee has occurred.

fc) (1) No—

A.Puw&:awomno—.maa.maﬁomoo:naogmwgaa_u&odommoauom&omnuﬁo
may be conducted; :

@_ report, resolution, or recommendation relating to -such an
adjudicatory review of conduct may be made; and

(C) letter of admonition pursuant to subsection (d)(3) may be issued,
unless approved by the affirmative recorded vote of no fewer than 4
members of the Select Committee.

(2) No other resolution, report, recommendation, interpretative ruling, or
advisory opinion may be. made without an affirmative vote of a majority of
the Members of the Select Committee voting.

{(d) {1) When the Select Committee receives a sworn complaint or other

allegation or information about a Member, officer, or employee of the Senate,
it shall promptly conduct a preliminary inquiry into matters raised by that
complaint, allegation, or information. The preliminary inquiry shall be of
duration and scope necessary to determine whether there is substantial
credible evidence which provides substantial cause for the Select Committee
to conclude that a violation within the jurisdiction of the Select Committee
has occurred. The Select Committee may delegate to the chairman and vice
chairman the discretion to determine the appropriate duration, scope, and
cenduct of a preliminary inguiry.

(2) I, as a result of a preliminary inguiry under paragraph (1), the Select
Committee determines by a recorded vote that there is not such substantial
credible evidence, the. Select Committee shall dismiss the matter. The Select
Committee may delegate to the chairman and vice chairman the authority, on
behalf of the Select Committes, to dismiss any matter that they determine,
after a preliminary inquiry, lacks substantial merit. The Select Committee
shall inform the individual who provided to the Select Committee the
complaint, allegation, or information, and the individual who is'the subject
of the complaint, altegation, or information, of the dismissal; together with
an explanation of the basis for the dismissal.

(3) If, as a result of a preliminary inquiry under paragraph (1), the Select
Committee determines that a violation is inadvertent, technical, or otherwise
of a de minimis nature, the Select Committee may dispose of the matter by
issuing a public or private letter of admonition, which shall not be considered
discipline. The Select Committee may issue-a public letter of admonition
upon a similar determination at the conclusion of an adjudicatory review.

(4) If, as a result of a preliminary inquiry under paragraph (1), the Select
Committee determines that there is such substantial credible evidence and the
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matter cannot be appropriately disposed of under paragraph (3), the Select
Committee shall promptly initiate an adjudicatory review. Upon the
conclusion of such adjudicatory review, the Select Committee shall report to
the Senate, as soon as practicable, the results of such adjudicatory review,
together with its recommendations (if any) pursuant to subsection (a)2).

(e) (1) Any individual who is the subject of a reprimand or order of restitution,
or both, pursuant to subsection (a)(3) may, within 30 days of the Select
Committee’s report to the Senate of its action imposing a reprimand or order
of restitution, or both, appeal to the Senate by providing written notice of the
basis for the appeal to the Select Committee and the presiding officer of the
Senate. The presiding officer of the Senate shall cause the notice of the
appeal to be printed in the Congressional Record and the Senate Journal.

(2) A motion to proceed to consideration of an appeal pursuant to paragraph
(1) shall be highly privileged and not debatable. If the motion to proceed to
consideration of the appeal i5 agreed to, the appeal shall be decided on the
basis of the Select Committee’s report to the Senate. Debate on the appeal
shall be limited to 10 hours, which shall be divided equally between, and
controlled by, these favoring and those opposing the appeal.

(f) The Select Commiitice may, in its discretion, employ hearing examiners to
hear testimony and make findings of fact and/or recommendations to the Sele
Committee concerning the disposition of complaints. :

(g) Notwithstanding any other provision of this section, no adjudicatory review
shall be initiated of any alleged viclation of any law, the Senate Code of Official
Conduct, rule, or regulation which was not in effect at the time the alleged
violation occurred. No provisions of the Senate Code of Official Conduct shall
apply to or require disclosure of any act, relationship, or transaction which
oceurred prior to the effective date of the applicable provision of the Code. The
Select Committee may initiate an adjudicatory review of any alleged violation of
a rule or law which was in effect prior to the enactment of the Senate Code of
Official Conduct if the alieged violation occurred while such rule or law was in
effect and the violation was not a matter resolved on the merits by the
predecessor Select Committee.

(h) The Select Committee shall adopt written rules setting forth procedures to be
used in conducting preliminary inquiries and adjudicatory reviews.

(i) The Seiect Committee from time to time shall transmit to the Senate its
recommendation as to any legislative measures which it may consider to bo

7
necessary for the effective discharge of its duties.®

Sec. 3. (a} The Select Committee is authorized to (1) make such expenditures; (2)
hold such hearings; (3) sit and act at such times and places during the sessions,
recesses, and adjournment periods of the Senate; (4) require by subpoena or
otherwise the attendance of such witnesses and the production of such
correspondence, books, papers, and documents; (5) administer such oaths; (6)
take such testimony orally or by deposition; (7} employ and fix the compensation
of a staff director, a counsel, an assistant counsel, one or more investigators, ons
or more hearing examiners’, and such technical, clerical, and other assistants and
consultants as it deems advisable; and (8) to procure the temporary services (not
in excess of one year) or intermitient services of individual consultants, or
organizations thereof, by contract as independent contractors or, in the case of
individuals, by employment at daily rates of compensation not in excess of the
per diem equivalent of the highest rate of compensation which may be paidto a
regular employee of the Select Committee.®

(%) (1) The Select Comnmittee is authorized to retain and compensate counsel not
employed by the Senate (or by any department or agency of the executive
branch of the Government) whenever the Select Committee determines that
the retention of outside counsel is necessary or appropriate for any action
regarding any complaint or allegation, which, in the detenmination of the
Select Committee is more appropriately conducted by counsel not emplayed
by the Government of the United States as a regular employee.’

{2) Any adjudicatory review as defined in section 2(b)(3) shall be conducted
by outside counsel as autherized in paragraph (1), unless the Select
Committee determines not to use outside counsel.'?

{¢) With the prior consent of the department or agency concemed, the Select
Committee may (1) utilize the services, information and facilities of any such

® Subsections (b}-(h) were added by and subsection (i) was amended by S.
Res. 110, § 202, 95th Cong., 1st Sess. (1977). Subsections (a)-{(¢) and (g}(h) were
amended by S. Res. 222, 106th Cong., 15t Sess. (1999).

7 Paragraph 7 was amended by S. Res. 110, § 204, 95th Cong., 1st Sess,

(1977).

¥ pacagraph 8 was added by S. Res. 230, 95th Cong,, 1st Sess. (1977).

% Subsection (b)(1) was added by S. Res. 110 § 204, 95th Cong., 15t Sess.

{1977).

19 Subsection (b)2) was smended by S. Res. 222, 106th Cong,, 15t Scss.
{1999).
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department or agency of the Government, and (2) employ on a reimbursable basis
or otherwise the services of such personnel of any such department or agency as
it deems advisable. With the consent of any other committee of the Senate, or any
subcommittee thereof, the Select Committee may utilize the facilities and the
services of the staff of such other committec or subcormmittee whenever the
chairman of the Select Committee determines that such action is necessary and

appropriate.'!
(d) (1) Subpoenas may be authorized by—
{A) the Select Committes; or
(B) the chairman and vice chairman, acting jointly.

(2) Any such subpoena shall be issued and signed by the chairman and the
vice chairman and may be served by any person designated by the chairman
and vice chairman.

(3) The chairman or any member of the Select Committee may administer
oaths to witnesses.'

{e) (1) The Select Committee shall prescribe and publish such regulations as it
feels are necessary to implement the Senate Code of Official Conduct.

(2) The Select Committee is authorized to issue interpretative rulings
_ explaining and clarifying the application of any law, the Cade of Official
Conduct, or any rule or regulation of the Senate within its jurisdiction.

(3) The Select Committee shall render an advisory opinion, in writing within
areasonable time, in response to a written request by a Member or officer of
the Senate or a candidate for nomination for election, or election to the
Senate, conceming the application of any law, the Senate Code of Official
Conduct, or any rule or regulation of the Senate within its jurisdiction to a
specific factual situation pertinent to the conduct or w_.o_uomoa conduct of the
person seeking the advisory opinion,

(4) The Select Committee may in its discretion render an advisory opinicn in

11 subsection (c) was added by . Res. 110, § 204, 95th
Cong., st Sess., (1977).

12 gubsection (d) was added by S. Res, 312, 95th Cong., 1st
Sess, {1977) and was amended by S. Res. 222, 106™ Cong., 1st Sess.
(1999).
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writing within a reasonable time in response to a written request by any
employee of the Senate concerning the application of any law, the Senate
Code of Official Conduct, or any rule or regulation of the Senate within its
jurisdiction to a specific factual situation pertinent to the conduct or proposed
conduct of the person seeking the advisory opinion.

(5) Notwithstanding any provision of the Senate Code of Official Conduct or
any tule or regulation of the Senate, any person who relies upon any
provision or finding of an advisory opinion in accordance with the provisions
of paragraphs (3) and (4) and who acts in good faith in accordance with the
provisions and findings of such advisory opinion shall not, as a result of amy
such act, be subject to any sanction by the Senate.

{6) Any advisory opinion rendered by the Select Committee under paragraphs
(3) and (4) may be relied upon by (A) any person involved in the specific
transaction or activity with respect to which such advisory opinion is
rendered: Provided, however, that the request for such advisory opinion
included a complete and accurate statement of the specific factual situation;
and, (B) any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or activity
with respect to which such advisory opinion is rendered.

(7} Any advisory opinion issued in response to a request under paragraph (3)
or {4) shall be printed in the Congressional Record with apprapriate deletions
to assure the privacy of the individual concerned. The Select Commitiee
shall, to the extent practicable, before rendering an advisery opinion, provide
any interested party with an opportunity to transmit written comments to the
Select Committee with respect to the request for such advisory opinion, The
advisory opinions issued by the Select Committee shail be compiled,
indexed, reproduced, and made available on a periodic basis..

(8) A brief descriptiorr of a waiver granted under paragraph 2(c) [NOTE:
Now Paragraph 1] of Rule XXXTIV or paragraph 1 of Rule XXXV of the
Standing Rules of the Senate shall-be made available upon request in the
Select Committee office with appropriate deletions to assure the privacy of
the individual concerned.?

Sec. 4. The expenses of the Select Committee under this resolution shall be paid
from the contingent fund of the Senate upon vouchers approved by the chairman
of the Select Committee,

13 Subsection was added by S. Res. 110, § 206, 95th Cong., 15t Sess.
{1977).
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Sec. 5. As used in this resolution, the term “officer or employee of the Senate”
means—

(1) an elected officer of the Senate who is not a Member of the Senate;

(2) an employee of the Senate, any committee or subcommitiee of the Senate,
or any Member of the Senate;

(3) the Legislative Counsel of the Senate or any employee of his office;
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{4) an Official Reporter of Debates of the Senate and any person employed
by the Official Reporters of Debates of the Senate in connection with the
performance of their official duties,

(5) a Member of the Capitol Police force whose compensation is disbursed
by the Secretary of the Senate;

(6) an emoployes of the Vice President if such employee’s compensation is
disbursed by the Secretary of the Senate; and

Filed 05/26/2009

(7} an employee of a joint committee of the Congress whose compensation
is disbursed by the Secretary of the Senate.

SUBPART B—FUBLIC LAW 93-1%1—FRANKED MAIL,
PROVISIONS RELATING TO THE SELECT COMMITTEE

ent 104

Sec. 6. (a) The Select Committee on Standards and Conduct of the Senate
wLOHm" Now the Select Committee on Ethics] shall provide guidance, assistance,
@dvice and counsel, through advisory opinions or consultations, in connection
Caith the mailing or contemplated mailing of franked mail under section 3210,
3211, 3212, 3218(2) or 3218, and in connection with the operation of section
15, of title 39, United States Code, upon the request of any Member of the
nate or Member-glect, surviving spouse of any of the foregoing, or other
SBenate official, entitled to send mail as franked mail under any of those sections.
The select committes shall prescribe regulations governing the properuse of the
oﬁm,muﬁcm privilege under those sections by such persons.
o
«b) Any complaint filed by any person with the select committee that a violation
@f any section of title 39, United State Code, referred to in subsection (a) of this
%oaos is about to occur or has occurred within the immediately preceding period
(3f 1 year, by any person referred to in such subsection (a), shall contain pertinent
factual material and shall conform to regulations prescribed by the select
committee. The select committes, if it determines there is reasonable justification
for the complaint, shall conduct an investigation of the matter, including an
investigation of reports and statements filed by that complainant with respect to

TR e e
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the matter which is the subject of the complaint. The committee shall afford to
the person who is the subject of the complaint due notice and, if it determines that
there is substantial reason to believe that such viclation has occurred or is about
to occur, opportunity for all parties to participate in a hearing before the select
committee, The select committee shall issue a written decision on each complaint
under this subsection not later than thirty days after such a complaint has been
filed or, if a hearing is held, not later than thirty days after the conclusion of such
hearing. Such decision shall be based on written findings of fact in the case by
the select committee. If the select committee finds, in its written decision, thata
violation has occcutred or is about to occur, the committee may take such action
and enforcement as it considers appropriate in accordance with applicable rules,
precedents, and standing orders of the Senate, and such other standards as may
be preseribed by such committce.

() Notwithstanding any other provision of law, no court or administrative body
in the United States or in any territory thereof shall have jurisdiction to entertain
any civil action of any character concerning or related to a violation of the
franking laws or an abuse of the franking privilege by any person listed under
subsection (a) of this section as entitled to send mail as franked mail, until a
complaint has been filed with the select committee and the committee has
rendered a decision under subsection (b) of this section,

(d) The select committee shall prescribe regulations for the helding of
investigatiouns and hearings, the conduct of proceedings, and the rendering of
decisions under this subsection providing for equitable procedures and the
protection of individual, public, and Government interests. The regulations shall,
insofar as practicable, contain the substance of the administrative procedure
provisions of sections 551559 and 701-706, of title 3, United States Code.
These regulations shall govern matters under this subsection subject to judicial
review thereof.

(¢} The select committee shall keep a complete record of all its actions, including
a record of the votes on any question on which a record vote is demanded. All
records, data, and files of the select committee shall be the property of the Senate
and shall be kept in the offices of the select committee or such other places as the
committee may direct.
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SUBPART C—STANDING ORDERS OF THE SENATE REGARDING
UNAUTHORIZED DISCLOSURE OF INTELLIGENCE
INFORMATION, S. RES, 408, 94TH CONGRESS, PROVISIONS

o RELATING TO THE SELECT COMMITTEE

o
SEC. B, ***
(@]

mo& (1) No information in the possession of the select committee relating to the
lawful intelligence activities of any department or agency of the United
States which has been classified under established security procedures and
which the select committee, pursuant to subsection {a) or (b) of this section,
has determined should not be disclosed, shall be made available to any
person by a Member, officer, or employee of the Senate except in 2 closed
session of the Senate or as provided in paragraph (2).

Page

(2) The select committee may, under such regulations as the commitiee shall
prescribe to protect the confidentiality of such information, make any
information described in paragraph (1) available to any other committes or
any other Member of the Senate. Whenever the select committee makes such
information available, the committee shall keep a written record showing, in
the case of any particular information, which committee or which Members
of the Senate received such information. No Member of the Senate who, and
no committee which, receives any information under this subsection, shall
disclose such information except in a closed session of the Senate.

Filed 05/26/2009
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) 1t shall be the duty of the Select Committee on Standards and Conduct to
fmvestigate any unauthorized disclosure of intelligence information by a Member,
Bfficer or employee of the Senate in violation of subsection (¢} and to report to
ma Senate concerning any allegation which it finds to be substantiated.

U

e) Upon the request of any person who is subject to any such investigation, the
Wn_anﬁ Committee on Standards and Conduct shali release to such individual at
%ﬁ conclusion of its investigation a sumemary of its investigation together with
Gits findings. If, at the conclusion of its investigation, the Select Committee on
%E%&m and Conduct deterrnines that there has been a significant breach of
okonfidentiality or unauthorized disclosure by 2 Member, officer, or employee of
Ghe Senate, it shall report its findings to the Senate and recommend appropriate
“detion such as censure, removal from committes membership, or expulsion from
%na Senate, in the case of 2 Member, or removal from office or employment or
%cimrﬁoa for contempt, in the case of an officer or employee.
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SUBPART D—RELATING TO RECEIPT AND DISPOSITION OF
FOREIGN GIFTS AND DECORATIONS RECEIVED BY MEMBERS,
OFFICERS AND EMPLOYEES OF THE SENATE OR THEIR
SPOUSES OR DEPENDENTS, PROVISIONS RELATING TO THE
SELECT COMMITTEE ON ETHICS

.won:on 7342 of title 5, United States Code, states as follows:
Sec. 7342, Receipt and disposition of foreign gifts and decorations.
“(a) For the purpose of this section—

*(1} ‘employee’ means—

“(A) an employes as defined by section 2105 of this title and an officer
or employee of the United States Postal Service ar of the Postal Rate
Commission;

“(B) an expert ar consultant who is under contract under section 3109 of
this title with the United States or any agency, department, or
establishment thereof, including, in the case of an organization
performing services under such section, any individual involved in the
performance of such services;

*(C) an individual employed by, or occupying an office or position. in,
the government of a territory or possession of the United States or the
government of the District of Columbia; -

*(D) a member of a uniformed service;
“(E) the President and the Vice President;

“(F) a Member of Congress as defined by section 2106 of this title
(except the Vice President) and any Dclegate to the Congress; and

“(G) the spouse of an individual described in subparagraphs (A) through
(F) {unless such individual and his or her spouse are separated) or a
dependent (within the meaning of section 152 of the Internal Revenue
Code of 1986} of such an individual, other than a spouse or dependent
who is an employee under subparagraphs (A) through (F);

“(2) *foreign government’ means—

“(A) any unit of foreign govemnmental authority, including any foreign
national, State, local, and municipal government;
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“(B) any international or multinational organization whose membership
is composcd of any unit of foreign government deseribed in

subparagraph (A); and

“(C) any agent or representative of any such unit or such organization,
while aching as such;

“(3) ‘gift’ means a tangible or intangible present (other than a decoration)
tendered by, or received from, a foreign government,

“(4) ‘decoration’ means an order, device, medal, badge, insignia, emblem, or
award tendered by, or received from, a foreign government;

“(5) *minimal value’ means a retail value in the United States at the time of
acceptance of $100 or less, except that-—

“(A) on January I, 1981, and at 3 year intervals thereafter, *minimal
value’ shall be redefined in regulations prescribed by the Administrator
of General Services, in consultation with the Secretary of State, to reflect
changes in the consumer price index for the immediately preceding
3—year period; and

“(B) regulations of an employing agency may define ‘minimal value’ for
its employees to be less than the value established under this paragraph;
and

“(6) ‘employing agency’ means—

“(A) the Committee on Standards of Official Conduct of the House of
Representatives, for Members and employces of the House of
Represcntatives, except that those responsibilities specified in
subsections (c}2XA), {)(1}, and (g)(2)(B) shall be carried out by the
Clerk of the House; .

“(B) the Select Committee on Ethics of the Senate, for Senators and
employees of the Senate, except that those respansibilities (other than
responsibilities involving approval of the employing agency) specified
in subsections (c)(2)(d), and (g)¥2)}(B) shall be carried out by the
Secretary of the Senate; - :

*(C) the Administrative Office of the United States Courts, for judges
and judicial branch employees; and :

“(D) the department, agency, office, or other eatity in which an employee
is employed, for other legislative branch employees and for all executive

15

branch employees.

“(b) An employee may not—

“(1} request ot otherwise encourage the tender of a gift or decoration; or

“(2) accept a gift or decoration, other than in accordance with, the provisions
of subsections (c) and {d).

“(¢X1) The Congress consents to—

“(A) the accepting and retaining by an employee of a gift of minimal value
tendered and received as a souvenir or mark of courtesy; and

*“(B) the accepting by an employee of a gift of more than minimal value when

such gift is in the nature of an educational scholarship or medical treatment .
or when it appears that to refuse the gift would likely cause offense or

embarrassment or otherwise adversely affect the foreign relations of the

United States, except that

*(i) a tangible gift of more than minimal value is deemed to have been
accepted on behalf of the United States and, upon acceptance, shall
become the property of the United States; and

“(ii) an employee may accept gifts of travel or expenses for travel taking
place entirely cutside the United States (such as transportation, food, and
lodging) of more than minimal value if such acceptance is appropriate,
consistent with the interests of the United States, and permitted by the
employing agency and any regulations which may be prescribed by the
employing agency.

“(2) Within 60 days after accepting a tangible gift of more than minimal
value (other than a gift described in paragtaph (1)}(B)(ii)}, an employee
shall—

“{A) deposit the gift for disposal with his or her employing agency, or

“(B) subject to the approval of the employing agency, deposit the gift
with that agency for official use, Within 30 days after terminating the
official use of a gift under subparagraph (B), the employing agency shall
forward the gifi to the Administrator of General Services in accordance
with subsection (¢}}) or provide for its disposal in accordance with
subsection (¢)(2).

“(3) When an employee deposits a gift of more than minimal value for
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disposal or for official use pursuant to paragraph (2), or within 30 days after
accepting travel or travel expenses as provided in paragraph { L {BXii) unless
such travel or travel cxpenses are accepted in accordance with specific
instructions of his or her employing agency, the employee shall file a

% statement with his or her employing agency or its delegate containing the

5 information prescribed in subsection (f) for that gift.

.A_.@u The Congress consents to the accepting, retaining, and wearing by an
loyee of a decoration tendered in recognition of active fiekd service in time
ombat operations or awarded for other outstanding or unusually meritorious

ferformance, subject to the approval of the employing agency of such employee.

Without this approval, the decoration is deemed 1o have been accepted on behalf
e United States, shall become the property of the United States, and shall be

%E& by the employee, within sixty days of acceptance, with the employing

cy for official use, for forwarding to the Administrator of (General Services
disposal in accordance with subsection (€){1), or for disposal in accordance

#ith subsection (eX2). ,

o

u@u (1) Except as provided in paragraph (2), gifts and decorations that have been
= deposited with an employing agency for disposal shall be (A) returned to the
donor, or (B) forwarded to the Administrator of General Services for transfer,
donation, or other disposal in accordance with the provisions of the Federal
Property and Administrative Services Act of 1949. However, no gift or
decoration that has been deposited for disposal may be sold without the
approval of the Secretary of State, upon a determination that the sale will not
adversely affect the foreign relations of the United States. Gifts and
decorations may be sald by negotiated sale,

F

“(2) Gifts and decorations received by a Senator or an employee of the
Senate that are deposited with the Secretary of the Senate for disposal, or are
deposited for an official use which has terminated, shall be disposed of by the
Commission on Arts and Antiquities of the United States Senate. Any such
gift or decoration may be returned by the Commission to the donor or may
be transferred or donated by the Commission, subject to such terms and
conditions as it may prescribe, (A) to an agency or instrumeatality of (i) the
United States, (ii) a State, territory, or possession of the United States, or a
political subdivision of the foregoing, or (iii) the District of Columbia, or (B)
to an organization described in section 501(c)(3) of the Internal Revenue
Code of 1986 which is excrmpt from taxation under section 501(a} of such
Code. Any such gift or decoration not disposed of as provided in the
preceding sentence shall be forwarded to the Administrator of General
Services for disposal in accordance with paragraph (1). If the Administrator
does not dispose of such gift or decoration within one year, he shall, at the
request of the Commission, return it to the Commission and the Commission
may dispose of such gift or decoration in such manner as it considers proper,
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except that such gift or decoration may be sold only with the approval of the
Secretary of State upon a determination that the sale will not adversely aftect -
the foreign relations of the United States.

()(1) Not later than January 31 of each year, each employing agency or its
delegate shall compile a listing of all statements filed during the preceding
year by the employees of that agency pursuant to subsection-(c)(3) and shalt
transmit such listing to the Secretary of Statc who shall publish a
comprehensive listing of all such statements in the Federal Register.

“(2) Such listings shall include for each tangible gift reported—
*(A) the name and position of the employee;

“(B} a brief description of the gift and the circumstances justifying
acceptance;

“(C) the identity, if known, of the foreign government and the name and
position of the individual who presented the gift;

(D) the date of acceptance of the gift;

“(E) the estimated value in the United States of the gift at the time of
acceptance; and

“(F} disposition or current location of the gift.
© “{3) Such listings shall include for each gift of travel or travel expenses—
*(A) the name and position of the emplayee;

“(B) a brief description of the gift and the circumstances justifying
acceptance; and

“(C) the identity, if knawn, of the foreign government and the name and
position of the individual who presented the gift.

“(4) In transmitting such listings for the Central Intelligence Agency, the
Director of Central Intelligence may delete the information described in
subparagraphs (A) and (C) of paragraphs (2) and (3) if the Director certiftes
in writing to the Secretary of State that the publication of such information
could adversely affect United States intelligence sources.

“(g)X1) Each employing agency shall prescribe such regulations as may be
necessary to carry out the purpose of this section. For all employing agencies
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in the executive branch, such regulations shall be prescribed pursuant to
guidance provided by the Secretary of State. These regulations shall be
implemented by each employing agency for its employees.

m@ Each employing agency shall—

O <(A) report to the ;Attorney General cases in which therc is reason to believe
O that an employee has violated this section;

© _

w:@ establish a procedure for obtaining an appraisal, when necessary, of the
O value of gifts; and

o “(C) take any other actions necessary to carty out the purpose of this section.
o
..mu The Attorney General may bring a civil action in any district court of the
jted States against any employee who knowingly solicits or accepts a gift from
reign government not consented to by this section or who fails to deposit or
ré€port such gift as required by this section. The court in which such action is
m@:mwﬁ may assess a penalty against such employee in any amount not to exceed
# retail value of the gift improperly solicited or received plus $5,000.

“{i} The President shall direct all Chiefs of a United States Diplomatic Mission
teginform their host governments that it is a general policy of the United States
@4«5502 to prohibit United States Government employees from receiving
mm%m or decorations of more than minimal value.
[}

“f) Nothing in this section shall be construed to derogate any regulation
prescribed by any employing agency which provides for more stringent
limitations on the receipt of gifts and deccrations by its employees,

“(k) The provisions of this section do not apply to grants and other forms of
%mmﬁnoa to which section 108A of the Mutual Educational and Cultural
@oﬁuﬂwn Act of 1961 applies.”
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PART II; SUPPLEMENTARY PROCEDURAL RULES
145 Cong. Rec. §1832 (daily ed. Feb. 23, 1999}
RULE i: GENERAL PROCEDURES

(a) OFFICERS: In the absence of the Chairman, the dutics of the Chair shall be
filled by the Vice Chairman or, in the Vice Chairman's absence, a Committee
member designated by the Chairman. .

(b) PROCEDURAL RULES: The basic procedural rules of the Committee are
stated as a part of the Standing Crders of the Senate in Senate Resolution 338,
88th Congress, as amended, as well as other resolutions and laws. Supplementary
Procedural Rules are stated herein and are hereinafter referred to as the Rules.
The Rules shall be published in the Congressional Record not later than thirty
days after adoption, and copies shall be made available by the Committee office

- upon request.

(¢) MEETINGS:

(1) The regular meeting of the Committee shall be the first Thursday of each
month while the Congress is in session.

(2) Special meetings may be held at the cail of the Chairman or Vice
Chairman if at least forty-eight bours notice is furnished to all members. If
all members agree, a special meeting may be held on less than forty-cight
hours notice.

{3) (A)Ifany member of the Committee desires that a special meeting of the
Committee be called, the member may file in the office of the Comrmittee
a written request to the Chaimman or Vice Chairman for that special
meeting.

(B) Immediately upon the filing of the roquest the Clerk of the
Committee shall notify the Chairman and Vice Chairman of the filing of
the request. If, within three calendar days after the filing of the request,
the Chairman or the Vice Chairman does not call the requested special
meeting, to be held within seven calendar days after the filing of the
request, any three of the members of the Committee may file their written
notice in the office of the Committee that a special meeting of the
Committee will be held at a specified date and hour; such special meeting
may not occur until forty-eight hours after the notice is filed. The Clerk

14 As amended 145 Cong. Rec. 514203 (daily ed. Nov. 5, 1999).
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shall immediately notify all members of the Committee of the date and
hour of the special meeting. The Committee shall meet at the specified
date and hour.

JfQUORUM:

n~5 A majority of the members of the Select Commitiee shall constitute a
W_EQEE for the transaction of business involving complaints or aliegations of,
aor information about, misconduct, including resulting preliminary inquiries,
Sdjudicatory reviews, recommendations or reports, and matters relating to

OSenate Resolution 400, agreed to May 19, 1976.

o12) Three members shall constitute a quorum for the transaction of the routine
@um:ﬁmm of the Select Committee not covered by the first subparagraph of
Qlthis paragraph, including requests for opinions and interpretations conceming
%_ﬁ Code of Official Conduct or any other statute or regulation under the
Furisdiction of the Select Cotnmittee, if one member of the quorum is a
OMember of the Majority Party and one member of the quorum is 2 Member
Thof the Minority Party. During the transaction of routine business any member

Dof the Select Committee constituting the quorum shall have the right to

Fvomaoao further discussion of a pending matter until such time as a majority
of the members of the Select Commiitee are present,

<

m@u Except for an adjudicatory hearing under Rute 5 and any deposition taken
+—outside the presence of a Member under Rule 6, one Member shall constitute
on‘ﬁ quorum for hearing testimony, provided that all Members have been given
Enotice of the hearing and the Chairman has designated a Member of the
OMajority Party and the Vice Chairman has designated 2 Member of the
OMinority Party to be in attendance, either of whom in the absence of the other

DEB\ constitute the quorum.

(€20RDER OF BUSINESS: Questions as to the arder of business and the
pftedure of the Committee shall in the first instance be decided by the Chairman
Vice Chairman, subject to reversal by a vote by a majority of the Committee.

(5LHEARINGS ANNOUNCEMENTS: The Committee shall make public
afmouncement of the date, place and subject matter of any hearing to be
comiducted by it at least one week before the commencement of that hearing, and
shil publish such announcement in the Congressional Record. Lf the Committee
defermines that there is good cause to commence a hearing at an earlier date, such
notice will be given at the earliest possible time.

(g) OPEN AND CLOSED COMMITTEE MEETINGS: Meetings of the
Committee shall be open to the public or closed to the public (executive session),
_ as determined under the provisions of paragraphs $ (b) to (d) of Rule XXVI of

2

" the Standing Rules of the Senate. Executive session meetings of the Committee

shali be closed except to the members and the staff of the Committee. On the
motion of any member, amxd with the approval of a majority of the Committee
members present, other individuals may be admitted to an executive session
meeting for a specific period or purpose.

(h) RECORD OF TESTIMONY AND COMMITTEE ACTION: An accurate
stenographic -or transcribed electronic record shall be kept of all Commitice
proceedings, whether in executive or public session. Such record shall include
Senators' votes on any question on which a recorded vote is held. The record of
a witness’s testimony, whether in public or executive session, shall be made
available for inspection to the witness or his counsel under Commitice
supervision; a copy of any testimony given by that witness in public session, or
that part of the testimony given by the witness in executive session and
subsequently quoted or made part of the record in a public session shall be made
available to any witness if he so requests. (See Rule 5 on Procedures for
Conducting Hearings.)

(i) SECRECY OF EXECUTIVE TESTIMONY AND ACTION AND OF
COMPLAINT PROCEEDINGS;

(1) All testimony and.action taken in executive scssion shall be kept secret
and shall not be released outside the Committee to any individual or group,
whether governmental or private, without the approval of a majority of the
Committee.

(2) All testimony and action relating to a complaint or allegation shall be kept
secret and shall not be released by the Committee to any individual or group,
whether governmental or private, except the respondent, without the approval
of a majority of the Committee, until such time as'a report to the Senate is
required under Senate Resolution 338, 88th Congress, as amended, or unless
otherwise permitted under these Rules. (See Rule 8 on Procedures for
Handling Committee Sensitive and Classified Materials.)

{j) RELEASE OF REPORTS TO PUBLIC: No information pertaining to, or
copies of any Committee report, study, or other document which purports to
express the view, findings, conclusions or recommendations of the Committee in
connection with any of its activities or proceedings may be released to any
individual or group whether governmental or private, without the authorization
of the Committee. Whenever the Chairman or Vice Chairman is authorized to
make any determination, then the determination may be released at his or her
discretion. Each member of the Committee shall be given a reasonable
opportunity to bave separate views included as part of any Commitiee report.
(Sce Rule 8 on Procedures for Handling Committee Sensitive and Classified
Materials.)
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k) INELIGIBILITY OR DISQUALIFICATION OF MEMBERS AND STAFF:

(1) A member of the Committee shall be ineligible 1o participate in any
Committee proceeding that relates specifically to any of the following:

{A) a preliminary inquiry or adjudicatory review relating to (i) the
conduct of ({) such member; (II) any officer or employee the member
supervises; or (ii) any complaint filed by the member; and

(B) the determinations and recommendations of the Committee with
respect to any preliminary inquiry or adjudicatory review described in
subparagraph (A).

Page 38 of 55

o .
CFor purposes of this paragraph, a member of the committee and an officer of
the Senate shall be deemed to supervise any officer or employee consistent
Owith the provision of paragraph 12 of Rule XXXV of the Standing Rules

W_uc_.. the Senate.

0

o
(2} If any Committee proceeding appears to relate to a member of the
L ommittee in 2 manner described in subparagraph (1) of this paragraph, the
L gtaff shall prepare a report to the Chairman and Vice Chairman. If either the
Chairman or the Vice Chairman concludes from the report that it appears that
<rthe member may be ineligible, the member shall be notified in writing of the
Onature of the particular proceeding and the reason that it appears that the
H..Ea:&ﬂ may be ineligible to participate in it. If the member agrees that he or
onumrm is ineligible, the member shall so notify the Chairman or Vice Chairman.
CIf the member belicves that he or she is not ineligible, he or she may explain
Sthe reasons to the Chairman and Vice Chairman, and if they both agree that
Othe member is not incligible, the member shall continue to serve. But if either
O¢he Chairman or Vice Chairman continues to believe that the member is
ineligible, while the member believes that he or she is not ineligible, the
oOmatter shall be promptly referred to the Committee, The member shall
Bpresent his or her arguments to the Committee in executive session. Any
mnozﬁmﬁn questions concerning a member’s eligibility shall be decided by a
-+ majority vote of the Committee, meeting in executive session, with the
oﬁmﬁnn—_uoa in question not participating.
o

—i(3} A member of the Committee may, at the discretion of the member,

wdisqualify himself or herself from participating in any preliminary inquiry or

Qadjudicatory review pending before the Committee and the determinations

Oand recommendations of the Committee with respect to any such preliminary
inguiry or adjudicatory review.

(4) Whenever any member of the Committee is ineligible under paragraph (1)
to participate in any preliminary inquiry or adjudicatory review, or

¢
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disqualifies himself or herself under paragraph (3) from participating in any
preliminary inguiry or adjudicatory review, another Senator shall be
appointed by the Senate to serve as a member of the Committee solely for
purposes of such preliminary inquiry or adjudicatory review and the
determinations and recommendations of the Committee with respect to such
preliminary inquiry or adjudicatory review. Any member of the Senate
appointed for such purposes shall be of the same party as the member who
is ineligible or disqualifies himself or herself. -

{5) The President of the Senate shall be given written notice of the
ineligibility or disquatification of any member from any preliminary inquiry,
adjudicatory review, or other proceeding requiring the appointment of
another member in accordance with subparagraph (k)(4).

(6) A member of the Committee staff shall be ineligible to participate in any
Committes proceeding that the staff director or outside counsel determines
relates specifically to any of the following;

(A) the staff member’s own conduct;
(B) the conduct of any employee that the staff member supervises;

(C) the conduct of any member, officer or employee for whom the staff
member has worked for any substantial period; or

(D) a complaint, swomn or unsworn, that was filed by the staff member.
At the direction or with the consent of the staff director or outside -
counsel, a staff memnber may also be disqualified from participating in a
Committee proceeding in other circumstances not listed above.

{) RECORDED VOTES: Any member may require a recorded vote on any
matter.

(m) PROXIES; RECORDING VOTES OF ABSENT MEMBERS:

{1) Proxy voting shall not be ailowed when the question before the
Commiittee is the initiation or continuation of a preliminary inquiry or an
adjudicatory review, or the issuance of a report or recominendation related
thereto conceming a Member or officer of the Senate. In any such case an
absent member’s vote may be announced solely for the purpose of recording
the member’s position and such announced votes shall not be counted for or
against the motion. .

(2) On matters other than matters listed in paragraph (m)(1) above, the
Committee may order that the record be held open for the vote of absentees
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or recorded proxy votes if the absent Committee member has been informed
of the matter on which the vote occurs and has affirmatively requested of the
Chairman or Vice Chairman in writing that he be so recorded,

mmwv ZGB&%%E.&HS&%@mbamrw_;man:ﬁan_Sﬁ_._on_.-&nzwuoa
. Vice Chairman to be recorded.
o

%.3 Proxies shall not be considered for the purpose of establishing a quorum.

=Ve PROVAL OF BLIND TRUSTS AND FOREIGN TRAVEL REQUESTS
3 EEN SESSIONS AND DURING EXTENDED RECESSES: During any
seriod in which the Senate stands in adjoumment between sessions of the
“qggress or stands in a recess scheduled to extend beyond fourteen days, the
u@ﬂﬂun and Vice Chairman, or their designees, acting jointly, are authorized
o @pprove or disapprove blind trusts under the provision of Rule XXXIV.
©

o} NCOMMITTEE USE OF SERVICES OR EMPLOYEES OF OTHER
A CIES AND DEPARTMENTS: With the prior consent of the department
sragency involved, the Committee may (1} utilize the services, information, or
”.Mmam of any such department or agency of the Government, and (2) employ
syikh reimbursable basis or otherwise the services of such perscunel of any such
lepartment or agency as it deems advisable. With the consent of any other
>oggmittee of the Senate, or any subcommittee, the Committee may utilize the
wpmﬁnm and the services of the staff of such other conunittee or subcommittee
shenever the Chairman and Vice Chairman of the Committee, acting jointly,
fefgrmine that such action is necessary and appropriate.

S

RULE2: PROCEDURES FOR COMPLAINTS, ALLEGATIONS, OR

m INFORMATION
‘a) COMPLAINT, ALLEGATION, OR INFORMATION: Any member or staff
B%&nn of the Committee shall report to the Committee, and any other person
mgy report to the Committee, a swom complaint or other allegation or
Em_.:ﬁno:. alleging that any Senator, or officer, or employee of the Senate has
vielated a law, the Senate Code of Official Conduct, or any rule or regulation of
théSenate relating to the conduct of any individual in the performance of his or
_.Eomwmcq as a Member, officer, or employee of the Senate, or has engaged in
improper conduct which may reflect upon the Senate. Such complaints or
allégzations or information may be reported to the Chairman, the Vice Chairman,
a Gemmittee member, or a Committee staff member.

O
(b) SOURCE OF COMPLAINT, ALLEGATION, OR INFORMATION:
Complaints, allegations, and information to be reported to the Committec may be
obtained from a variety of sources, including but not limited to the following:
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(1) sworn complaints, defined as a written staterent of facts, submitted under
penalty of perjury, within the personal knowledge of the complainant
alleging a violation of law, the Senate Code of Official Conduct, or any other
rule or regulation of the Senate relating to the conduct of individuals in the
performance of their duties as members, officers, or employees of the Senate;

(2 anonymeous or informal complaints;

(3) information developed during a study or inquiry by the Committee or
other committees or subcommittees of the Senate, including information
obtained in connection with legislative or general oversight hearings;

(4) information Teported by the news media; or

(5) information obtained from any individual, agency or department of the
executive branch of the Federal Government.

(c) FORM AND CONTENT OF COMPLAINTS: A complaint need notbe sworn
nor must it be in any particular form to receive Committee consideration, but the
preferred complaint wilk:

(1) state, whenever possible, the name, address, and telephone number of the
party filing the complaint;

(2) provide the name of each member, officer or employee of the Senate who
is specifically alleged to have engaged in improper conduct or committed a
violation;

(3) state the nature of the alleged improper conduct or violation;

(4) supply all documents in the possession of the party filing the complaint
relevant to or in support of hig or her allegations as an attachment to the
complaint.

RULE 3: PROCEDURES FOR CONDUCTING A PRELIMINARY
INQUIRY

(2) DEFINITION OF PRELIMINARY INQUIRY: A “preliminary inquiry” is a
proceeding undertaken by the Committee following the receipt of a complaint or
allegation of, or information about, misconduct by a Member, officer, or
employee of the Senate to determine whether there is substantial credible
evidence which provides substantial cause for the Committee to conclude thata
violation within the jurisdiction of the Committee has occurred.

{b) BASIS FOR PRELIMINARY INQUIRY: The Committee shall promptly
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commence a preliminary inquiry whenever it has received a sworn complaint, or
other allegation of, or information about, alleged misconduct or violations
pursuant to Rule 2.

(cJBCOPE OF PRELIMINARY INQUIRY:

1) The preliminary inquiry shall be of such duration and scope as is
<Mmecessary to determine whether there is substantial credible evidence which
@.d&aom substantial cause for the Committee to conclude that a violation
within the jurisdiction of the Committec has occurred. The Chairman and
O.vice Chairman, acting jointly, on behalf of the Committee may supervise and
determine the appropriate duration, scope, and conduct of a preliminary
wiaaar Whether a preliminary inquiry is conducted jointly by the Chairman
Oand Vice Chairman or by the Committee as a whole, the day to day
Nsupervision of a preliminary inquiry rests with the Chairman and Vice
&Chairman, acting jointly.
To)
O(2) A preliminary inquiry may include any inquiries, interviews, sworm
wmﬁﬁﬁnnﬁ. depositions, or subpoenas deemed appropriate to obtain
{T information upon which to make any determination provided for by this Rule.

{(d) OPPORTUNITY FOR RESPONSE: A preliminary inquiry may include an
ofportunity for any known respondent or his or her designated representative to
present either a written or oral statement, or to respond orally to questions from
thigCommittee. Such an oral statement or answers shall be transcribed and signed
_&mmura person providing the statement or answers.

(¢D STATUS REPORTS: The Committee staff or outside counsel shall
peRodically report to the Committee in the form and according to the schedule
prescribed by the Committee. The reports shall be confidential.

( AL REPORT: When the preliminary inquiry is completed, the staff ot
ofi&ide counsel shall make a confidential report, oral or written, to the Committee
oftfindings and recommendations, as appropriate.

o

(ghCOMMITTEE ACTION: As soon as practicable foliowing submission of the
répbrt on the preliminary inquiry, the Committec shall determine by a recorded
vole whether there is substantial credible evidence which provides substantial
nm%wo for the Committee to conclude that a violation within the jurisdiction of the
G@E_Enn has occurred. The Committce may make any of the following
deferminations:

(1) The Committee may determine that there is not such substantial credible
evidence and, in such case, the Committee shall dismiss the matter. The
Committee, or Chairman and Vice Chairman acting jointly on behalf of the
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Committee, may dismiss any matter which, after a preliminary inquiry, is
determined to lack substantial merit. The Committee shall inform the
complainant of the dismissal.

(2) The Committee may determine that there is such substantial credible
evidence, but that the alleged violation is inadvertent, technical, or otherwise
of a de minimis nature. In such case, the Committee may dispose of the
matter by issuing a public or private letter of admonition, which shall not be
considered discipline and which shall not be subject to appeal to the Senate.
The issuance of a letter of admonition must be approved by the affirmative
recorded vote of no fewer than four members of the Committee voting.

(3) The Committee may determine that there is such substantial credible
evidence and that the matter cannot be appropriately disposed of under
paragraph (2). In such case, the Committee shall promptly initiate an
adjudicatory review in accordance with Rule 4. No adjudicatory review of
conduct of a Member, officer, or employee of the Senate may be initiated
except by the affirmative recorded vote of not less than four members of the
Committee,

RULE 4: PROCEDURES FOR CONDUCTING AN ADJUDICATORY
REVIEW

{2} DEFINITION OF ADJUDICATORY REVIEW: An “adjudicatory review”
is a proceeding undertaken by the Committee after a finding, on the basis of a
preliminary inquiry, that there is substantial cause for the Committee to conclude
that a viclation within the jurisdiction of the Committee has occurred,

(b) SCOPE OF ADJUDICATORY REVIEW: When the Committee decides to
conduct an adjudicatory review, it shall be of such duration and scope as is
necessary for the Committee to determine whether a violation within its
jurisdiction has accurred. An adjudicatory review shall be conducted by outside
counsel as authorized by section 3(b)(1) of Senate Resolution 338 unless the
Committec determines not to use outside counsel. In the course of the
adjudicatory review, designated outside counsel, or if the Committee determines
not to use outside counsel, the Committee or its staff, may conduct any inquities
or interviews, take sworn statements, use compulsory process as described in
Rule 6, or take any other actions that the Committee deems appropriate to secure
the evidence necessary to make a determination.

(c) NOTICE TQ RESPONDENT: The Committee shall give written notice to any
known respondent who is the subject of an adjudicatory review. The notice shali
be sent to the respondent no later than five working days after the Committee has
voted to conduct an adjudicatory review. The notice shall include a statement of
the nature of the possible violation, and description of the evidence indicating
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1at a possible violation occurred. The Committee may offer the respondent an
pportunity to present a statement, orally or in writing, or to respond to questions
-om membets of the Committee, the Committee staff, or outside counsel.

1) %.—QH.E. TO A HEARING: The Committee shall accord a respondent an
pportunity for a hearing before it recommends disciplinary action against that
ssgidndent to the Senate ot before it imposes an order of restitution or reprimand
10%gequiring discipline by the full Senate).

Q
:) BROGRESS REPORTS TO COMMITTEE: The Committee staff or outside
onisel shall periodically report to the Committee concerning the progress of the
djudicatory review. Such reports shall be delivered to the Committee in the form
ndsgccording to the schedule prescribed by the Committee, and shall be

o.@mﬂ_a&.
N

3] mzau REPORT OF ADJUDICATORY REVIEW TO COMMITTEE: Upon
ofpletion of an adjudicatory review, including any hearings held purswant to
\u{® 5, the outside counsel or the staff shall submit a confidential written report
3 .@n Committee, which shall detail the factual findings of the adjudicatory
sview and which may recommend disciplinary action, if appropriate. Findings
£ ¥hict of the adjudicatory review shall be detailed in this report whether or not
isciplinary action is recommended.

4
g G OMMITTEE ACTION:

%: As soon as practicable following submission of the report of the staff or
Soutside counsel on the adjudicatory review, the Committee shall prepare and
Zubmit a report to the Scnate, including a recommendation or proposed
Mnmo_c:on to the Senate concerning disciplinary action, if appropriate. A
Teport shall be issued, stating in detail the Committee’s findings of fact,
whether or not disciplinary action is recommended. The report shall also
%xﬁ_mw_ fully the reasons underlying the Commiftee's recommendation
Ogoncerning disciplinary action, if any. No adjudicatory review of conduct of
m Member, officer or employee of the Senate may be conducted, or report or
N_w@me_:ao__ or recommendation relating to such an adjudicatory review of
ogonduct may be made, except by the affirmative recorded vote of not less
Qhan four members of the Committee,
-
%2) Pursuant to S. Res. 338, as amended, section 2 (a), subsections (2), (3),
d (4), after receipt of the repori prescribed by paragraph (f) of this rule, the
ommittee may make any of the following recommendations for disciplinary
action or issue an order for reprimand or restitution, as follows:

(i) In the case of a Member, a recommendation to the Senate for
expulsion, censure, payment of restitution, recommendation to a

-

o
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Member’s party conference regarding the Member's seniority or
positions of responsibility, or a combination of these;

(it} In the case of an officer or employee, a recommendation to the Senate
of dismissal, suspension, payment of restitution, or a combination of
these;

(iii) In the case where the Committee determines, after according to the
Member, officer, or employee due notice and opportunity for a hearing,
that misconduct occurred warranting discipline less serious than
discipline by the full Senate, and subject to the provisions of paragraph
(h} of this rule relating to appeal, by a unanimous vote of six members
order that a Member, officer or employee be reprimanded or pay
restitution or both;

{(iv) In the case where the Committee determines that misconduct is
inadvertent, technical, or otherwise of a de minimis nature, issue a public
or private letter of admonition te a Member, officer or employee, which
shall not be subject to appeal to the Senate.

(3) In the case where the Commitice determines, upon consideration of all the
evidence, that the facts do not warrant a finding that there is substantial
credible evidence which provides substantial cause for the Committee to
conclude that a violation within the jurisdiction of the Committee has
occurred, the Committee may dismiss the matter.

{4) Promptly, after the conclusion of the adjudicatory review, the
Committee’s repott and recommendation, if any, shall be forwarded to the
Secretary of the Senate, and a copy shall be provided to the complainant and
the respondent. The full report and recommendation, if any, shall be printed
and made public, unless the Committee determines by the recorded vote of
not less than four members of the Commitiee that it should remain
confidential.

(h} RIGHT OF APPEAL:

(1) Any individual who is the subject of a reprimand or order of restitution,
or both, pursuant to subsection (g)(2)(iii), may, within 30 days of the
Committee’s report to the Senate of its action imposing a reprimand or order
of restitution, or both, appeal 1o the Senate by providing written notice of the
appeal to the Committee and the presiding officer of the Senate. The
presiding officer shall cause the notice of the appeal to be printed in the
Congressional Record and the Senate Journal.

(2) 8. Res. 338 provides that a motion 1o proceed to consideration of an
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appeal pursuant to paragraph (1) shall be highly privileged and not debatable.

If the motion to proceed to consideration of the appeal is agreed to, the

appeal shall be decided on the basis of the Committee’s report to the Senate.

Debate on the appeal shall be limited to 10 hours, which shall be divided
%oacm:w between, and controlled by, those favoring and those opposing the
;nlumvcnw_.

g RULE 5: PROCEDURES FOR HEARINGS
Q

( GHT TO HEARING: The Committee may hold a public or executive
hearing in any preliminary inquiry, adjudicatory review, or ather proceeding. The

Committee shall accord a respondent an opportunity for a hearing before it .

nwogaz% disciplinary action against that respondent to the Senate or before
itimposes an order of restitution or reprimand. (See Rule 4(d).)

N

Aw NON-PUBLIC HEARINGS: The Commitice may at any time during a
hegring determine in accordance with paragraph 5(b) of Rule XXVI of .Ea
$tanding Rules of the Senate whether to receive the testimony of specific
winesses in executive session, If a witness desires to express a preference for

tgstifying in public or in executive session, he or she shall 50 notify the
Committee at least five days before he or she is scheduled to testify.

ADJUDICATORY HEARINGS: The Committee may, by the recorded vote

not less than four members of the Committee, designate any public or
executive hearing as an adjudicatory hearing; and any hearing which is SJSBR_
wiith possible disciplinary action against arespondent or respondents designated
Mﬁn Committee shall be an adjudicatory hearing. In any adjudicatory hearing,

& procedures described in paragraph (j) shall apply.

AD_& SUBPOENA POWER: The Committee may require, by m:_uﬁon_.._m or
mw._az.%.o. the attendance and testimony of such witnesses and the E.o&._o:ou of
sich correspondence, books, papers, documents or other articles as it deems

Zvisable. (See Rule 6.)
o

@ NOTICE OF HEARINGS: The Committee shall make public an
sbnouncement of the date, place, and subject matter of any hearing to be
Canducted by it, in accordance with Rule 1{f).

—

absence the Vice Chairman. If the Vice Chairman is also absent, a Comimittee
mMember designated by the Chairman shall preside. If an oath or wm._nnwﬂ.oz _m
required, it shall be administered to a witness by the Presiding Officer, or in his
absence, by any Committee member.

Wvﬁm:uﬁzm OFFICER; The Chairman shall preside over the hearings, or in

(g) WITNESSES:

M

(1) A subpocna or other request to testify shall be served on a witness
sufficiently in advance of his or her scheduled appearance to allow the
witness a reasonable period of time, as determined by the Committee, to
prepare for the hearing and to employ counsel if desired,

(2) The Committee may, by recorded vote of not less than four members of
the Committee, rule that no member of the Committee or staff or outside
counsel shall make public the name of any witness subpoenaed by the
Committee before the date of that witness's scheduled appearance, except as
specifically authorized by the Chairman and Vice Chairman, acting jointly.

(3) Any witness desiring to read a prepared or written statement in executive
or public hearings shall file a copy of such statement with the Comnittee at
least two working days in advance of the hearing at which the statement is
to be presented. The Chairman and Vice Chairman shall determine whether
such statements may be read or placed in the record of the hearing.

(4} Insofar as practicable, each witness shall be permitted to present a brief
oral opening statement, if he or she desires to do so.

(h) RIGHT TQ TESTIFY: Any person whose name is mentioned or who is
specifically identified or otherwise referred to in testimony or in statements made
by a Commiitee member, staff member or outside counsel, or any witness, and
who reasonably believes that the statement tends 1o adversely affect his or her
reputation may—

(1) Request to appear personally before the Committee to testify in his or her
own behalf; or

{2) File a sworn statement of facts relevant to the testimony or other evidence
or statement of which he or she complained. Such request and such statement
shall be submitted to the Committee for its consideration and action.

(i) CONDUCT OF WITNESSES AND OTHER ATTENDEES: The Presiding
Officer may punish any breaches of order and decorum by censure and exclusion
from the hearings. The Committee, by majority vote, may recommend to the
Senate that the offender be cited for conterapt of Congress.

(i) ADJUDICATCORY HEARING PROCEDURES:

(1) NOTICE OF HEARINGS: A copy of the public announcement of an
adjudicatory hiearing, required by paragraph (e), shall be fumnished together
with a copy of these Rules to all witnesses at the time that they are
subpoenaed or otherwise summoned to testify.
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(2) PREPARATION FOR ADJUDICATORY HEARINGS:

(A) At least five working days prior to the commencement of an
adjudicatory hearing, the Committee shall provide the following
information and documents to the respondent, if any:

(i) a list of proposed witnesses to be called at the hearing;

(ii} copies of all documents expected to be introduced as exhibits at
the hearing; and

(iii) a brief statement as to the nature of the testimony expected to be
given by each witness to be called at the hearing.

(B) At least two working days prior to the oon:dm:naaon,ﬂ of an
adjudicatory hearing, the respondent, if any, shall provide the
information and documents described in divisions (i}, (ii} and (iii) of
subparagraph (A) to the Committee.

(C) At the discretion of the Committee, the information and acnﬁzmsa
to be exchanged under this paragraph shall be subject to an appropriate
agreement limiting access and disclosure.

(D) If a respondent refuses to provide the information and documents to
the Committee (see {A) and (B) of this subparagraph), or if a respondent
or other individua! violates an.agreement limiting access and disclosure,
the Committee, by majority vote, may recommentd to the Senate that the
offender be cited for contempt of Congress.

(3) SWEARING OF WITNESSES: All witnesses who testify at adjudicatory
hearings shall be sworn unless the Presiding Officer, for good cause, decides
that a witness does not have to be swomn.

(4) RIGHT TO COUNSEL: Any witness at an adjudicatory hearing may be
accompanicd by counsel of his or her own choosing, who shali be permitted
to advise the witness of his or her legal rights during the testimony.

(5) RIGHT TO CROSS-EXAMINE AND CALL WITNESSES:
(A} In adjudicatory hearings, any respondent and any other person who
obtains the permission of the Committee, may personally or through
counsel cross-examine witnesses called by the Committee and may call
witnesses in his or her own behalf.

{B) A respondent may apply to the Committee for the issuance of
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subpocnas for the appearance of witnesses or the production of
documents on his or her behalf, An application shall be approved upon
a concise showing by the respondent that the proposed testimony ot
evidence is relevant and appropriate, as determined by the Chairman and
Vice Chairman.

{C) With respect to witnesses called by a respondent, or other individual
given permission by the Committee, each such witness shall first be
examined by the party who called the witness or by that party’s counsel,

(D) At least one working day before a witness’s scheduled appearance,
a wilness or 2 witness's counsel may submit to the Committee written
questions proposed to be asked of that witness. If the Committee
determines that it is necessary, such questions may be asked by any
member of the Committee, or by any Cormmittee staff member if directed
by a Committee member. The witness or witness’s counsel may also
submit additional sworn testimony for the record within twenty-four
hours afier the last day that the witness has testified. The insertion of
such testimony in that day’s record is subject to the approval of the
Chairman and Vice Chaiman acting jointly within five days after the
testimony is received.

(6) ADMISSIBILITY OF EVIDENCE:

{A) The object of the hearing shall be to ascertain the truth. Any evidence
that may be relevant and probative shall be admissible unless privileged
under the Federal Rules of Evidence, Rules of evidence shall not be
applied strictly, but the Presiding Officer shall exclude irrelevant or
unduly repetitious testimony. Objections going only to the weight that
should be given evidence will not justify its exclusion.

(B) The Presiding Officer shall rule upon any question of the
admissibility of testimony or other evidence presented to the Committee,
Such rulings shall be final unless reversed or modified by arecorded vote
of not less than four members of the Committee before the recess of that
day’s hearings.

(C) Notwithstanding paragraphs {A) and (B), in any maiter before the
Committee involving allegations of sexual discrimination, including
sexual harassment, or sexual misconduct, b a Member, officer, or
employee within the jurisdiction of the Committee, the Committee shall
be guided by the standards and procedures of Rule 412 of the Federal
Rules of Evidence, except that the Committee may admit evidence
subject to the provisions of this paragraph only upon a determination of
not less than four members of the full Committee that the interests of
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justice require that such evidence be admitted.

(7) SUPPLEMENTARY HEARING PROCEDURES: The Commitice may
adopt any additional special hearing procedures :_u“ﬂ it aoon_m. NECESSary or
% appropriate to a particular adjudicatory :nm::m. Copies of such
= supplementary procedures shall be furnished to witnesses and respondents,
M and shal! be made available upon request to any member of the public.
3
@H?Zmnamﬂm“

m.a (1) An accurate stenographic or recorded transcript mww:. be made o%. all
public and executive hearings. Any member of the Committee, ﬂoaa_nno,
staff member, outside counsel retained by the Committee, or wilness may
examine a copy of the transcript retained by the Comumittee ofhis or _um_. own
remarks and may suggest to the official reporter any Qﬁom_.ﬂuuaﬁ or
transcription errors. [fthe reporter declines to make the requested corrections,
the member, staff member, outside counsel or witness may request a ruling
by the Chairman and Vice Chairman, acting jointly. Any Eﬂ.nuam of witness
shall return the transcript with suggested corrections to the Committee offices
within five working days after receipt of the transcript, or as soon thereafter
as is practicable. If the testimony was given in cxccutive session, the member
or witness may only inspect the transcript at a location determined by the
Chairman and Vice Chairman, acting joinily. Any questions arising with
respect to the processing and correction of transcripts shall be decided by the
Chairman and Vice Chairman, acting jointly.

Filed 05/26/2009

(2) Except for the record of a hearing which is closed 1o the public, each
trangcript shall be printed as soon as is practicable after receipt of the
corrected version. The Chairman and Vice Chairman, acting jeintly, may
order the transcript of a hearing to be printed without the cotrections of 2
member or witness if they determine that such member or witness has been
afforded a reasonable time to correct such transcript and such transeript has
not been returned within such time.
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(3) The Committee shall furnish each witness, at no cost, one ﬁmsmonun copy
of that witness’s testimony given at a public hearing. If the testimony was
given in executive session, then a transcript copy shall be n__d,_imm upon
request, subject to appropriate conditions and restrictions vnmmn:_..,.o@ by the
Chairman and Vice Chairman, If any individual violates such conditions and
restrictions, the Committee may recommend by majority vote that he or she
be cited for contempt of Congress.

Case 1:08-cr-00888

RULE 6: SUBPOENAS AND DEPOSITIONS

(a) SUBPOENAS:
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(1) AUTHORIZATION FOR ISSUANCE: Subpoenas for the attendance and
testimony of witnesses at depositions or hearings, and subpoenas for the
production of documents and tangible things at depositions, hearings, or other
times and places designated therein, may be authorized for issuance by either
(A) a majority vote of the Committee, or (B) the Chairman and Vice
Chairman, acting jointly, at any time during a preliminary inquiry,
adjudicatory review, or other proceeding, .

(2) SIGNATURE AND SERVICE: All subpoenas shall be signed by the
Chairman or the Vice Chairman and may be served by any person eighteen
years of age or older, who is designated by the Chairman or Vice Chairman.
Each subpoena shall be served with a copy of the Rules of the Committee and
a brief statement of the purpose of the Commitice’s proceeding.

(3) WITHDRAWAL OF SUBPOENA: The Committee, by recorded vote of
not less than four members of the Committee, may withdraw any subpoena
authorized for issuance by it or authorized for isswance by the Chairman and
Vice Chairman, acting jointly. The Chairman and Vice Chairman, acting
Jjointly, may withdraw any subpocna anthorized for issuance by them.

{b) DEPOSITIONS:

{1)PERSONS AUTHORIZED TO TAKE DEPOSITIONS: Depositions may
be taken by any member of the Committee designated by the Chairman and
Vice Chairman, acting jointly, or by any other person designated by the
Chairman and Vice Chairman, acting jointly, including outside counsel,
Committee staff, other employees of the Senate, or government employees
detailed to the Committee,

(2) DEPOSITION NOTICES: Notices for the taking of depositions shall be
authorized by the Committee, or the Chairman and Vice Chairman, acting
jointly, and issued by the Chainman, Vice Chairman, or a Committee staff
member or outside counsel designated by the Chairman and Vice Chajrman,
acting jointly. Depositions may be taken at any time during a preliminary
inquiry, adjudicatory review or other proceeding. Deposition notices shall
specify & time and place for examination. Unless otherwise specified, the
deposition shall be in private, and the testimony taken and documents
produced shall be deemed for the purpose of these rules to have been
received in a closed or executive session of the Committee. The Committee
shall not initiate procedures leading to criminal or civil enforcement
proceedings for a witness's failure to appear, or to testify, or to produce
documents, unless the deposition notice was accompanied by a subpoena
authorized for issuance by the Commitiee, or the Chairman and Vice
Chairman, acting jointly.
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{(3) COUNSEL AT DEPOSITIONS: Witnesscs may be accompanied at a
deposition by counsel to advise them of their rights.

(4) DEPOSITION PROCEDURE: Witnesses at %nomw.moum shall be
I examined upon cath administered by an individual authorized by law to
< adroinister oaths, or administered by any member of the Committee if one is
_.w present. Questions may be propounded by any person or persons who are
< authorized to take depositions for the Committee. [f a wilness objects to a
%Jn_comag and refuses to testify, or refuses to produce a %n:mso:r any
2 member of the Committee who is present may rule on the objection and, if
Q- the objection is overruled, direct the witness 10 answer the gquestion or

produce the document. If no member of the Committee is present, the
O individual who has been designated by the Chairman and Vice Chairman,
S acting jointly, to take the deposition may proceed with the deposition, or
may, at that time or at a subsequent time, seck a ruling by telephone or
otherwise on the objection from the Chairman or Vice Chainnan of the
Committee, who may refer the matter to the Commiitee or rule on the
objection. If the Chairman or Vice Chairman, or the Committee upon referral,
overrules the objection, the Chainman, Vice Chairman, or the Commiittee as
the case may be, may direct the witness to answer the question or produce the
document, The Committee shall not initiate procedures leading to civil or
criminal enforcement unless the witness refuses to testify or produce
documents after having been directed to do sa.

0
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(5) FILING OF DEPOSITIONS: Deposition testimony shall be a.uum.nﬂcoa
or electronically recorded. If the deposition is transcribed, the individual
administering the oath shall certify on the transcript that the-witness was duly
sworn in his or her presence and the transcriber shall certify that the
transcript is a true record of the testimony. The transcript with these
certifications shall be filed with the chief clerk of the Committee, and the
witness shall be furnished with access to a copy at the Commitiee’s offices
for review. Upon inspecting the transcript, within a time limit set by the
Chairman and Vice Chairman, acting jointly, 8 witness may request in
writing changes in the transcript to correct errors in transcription. The i.mﬁnmm
may also bring to the attention of the Committec errors of fact in the
witness's testimony by submitting a sworn statement about those facts with
a request that it be attached to the transcript. The Chairman and Vice
Chairman, acting jointly, may rule on the witness's request, and the changes
or attachments allowed shall be certified by the Committee's chief clerk. If
the witness fails to make any request under this paragraph within the time
limit set, this fact shall be noted by the Committee’s chief clerk. Any person
authorized by the Committee may stipulate with the witness to changes in
this procedure.
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RULE 7: VIOLATIONS OF LAW; PERJURY;
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LEGISLATIVE RECOMMENDATIONS; EDUCATIONAL MANDATE;
AND APPLICABLE RULES AND STANDARDS OF CONDUCT

(a) VIOLATIONS OF LAW: Whenever the Commitiee determines by the
recorded vote of not less than four members of the full Committes that there is
reason to believe that a violation of law, including the provision of false
mformation to the Commitiee, may have occurred, it shall report such possible
violation to the proper Federal and state authorities.

(b) PERJURY: Any person who knowingly and willfully swears falsely to a
swormn complaint or any other sworn statement to the Committee does so under
penalty of perjury. The Committee may refer any such case to the Attorney
General for prosecution.

(c) LEGISLATIVE RECOMMENDATIONS: The Committee shall recommend
to the Senate by report or resolution such additional rules, regulations, or other
legislative measures as it determines to be necessary or desirable to ensure proper
standards of cenduct by Members, officers, or employees of the Senate. The
Committee may conduct such inquiries as it deems necessary to prepare such a
teport or resolution, including the holding of hearings in public or executive
session and the use of subpoenas to compel the aftendance of witnesses or the
production of materials. The Committee may make legislative recommendations
as a result of its findings in a preliminary inquiry, adjudicatory review, or other
proceeding.

(d) Educational Mandate: The Committee shall develop and implement programs
and materials designed to educate Members, officers, and employees about the
laws, rules, regulations, and standards of conduct applicable to such individuals
in the performance of their duties.

() APPLICABLE RULES AND STANDARDS OF CONDUCT:

{1) Notwithstanding any other provision of this section, no adjudicatory
review shall be initiated of any alleged viclation of any law, the Senate Code
of Official Conduct, rule, or regulation which was not in effect at the time the
alleged violation occurred. No provisions of the Senate Code of Official
Conduct shall apply to or require disclosure of any act, relationship, or
transaction which oecurred prior to the effective date of the applicable
provision of the Code.

(2) The Committee may initiate an adjudicatory review of any alleged
violation of a rule or law which was in effect prior to the enactment of the
Senate Code of Official Conduct if the alleged violation occurred while such
rule or law was in effect and the violation was not a matter resolved on the
merits by the predecessor Committee,
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RULE 8: PROCEDURES FOR HANDLING COMMITTEE
SENSITIVE AND CLASSIFIED MATERIALS

PROCEDURES FOR HANDLING COMMITTEE SENSITIVE
TERIALS:

(1) Committee Sensitive information or Ewﬁ:»_. is Ew.oﬂ:.mmon. or Bmﬁ_.._m_
in the possession of the Select Committee on Ethics which pertains to illegal
or improper conduct by a present or former Member, officer, or maw_ouao. of
the Senate; to allegations or accusations of such Snaﬁnn‘ 1o any resulting
preliminary inquiry, adjudicatory review or other proceeding _.u% Em.ma_.oa
C'ommittee on Ethics into such allegations or conduct; to E.a investigative
techniques and procedures of the Select Committee on Ethics; or to other
information or material designated by the staff director, or outside counsel
designated by the Chairman and Vice Chairman.

(2) The Chairman and Vice Chairman of the Committee mEE nm,mu_u:mw such
procedures as may be necessary to prevent the unauthorized &mm_omﬁn .3.
Committee Sensitive information in the possession of the Committee or its
staff, Procedures for protecting Committee Sensitive materials shall be in
writing and shall be given to each Committee staff member.

PROCEDURES FOR HANDLING CLASSIFIED MATERIALS:

(1) Classified information or material is Emo:.:szon._ or Ewﬁzuu. which is
specifically designated as classified under the mc:..o:@. of Executive O.R_S.
11652 requiring protection of such information ormaterial from unauthorized
disclosure in order to prevent damage to the United States.

(2) The Chairman and Vice Chairman of the Committee n..»: ommmc:mr such
procedures as may be necessary to prevent the unauthorized disciosure of
classified information in the possession of the Committee or its staff.
Procedures for handling such information shall be in writing and a copy of
the procedures shall be given to each staff member cleared for access to

classified information.

(3) Each member of the Committee shall have access to classified Eﬁn_.w&
in the Committee’s possession. Only Committee staff members with
appropriate security clearances and a need-to-know, as approved EH the
Chairman and Vice Chairman, acting jointly, shall have access to classified
information in the Committee’s possession.

(¢c) PROCEDURES FOR HANDLING COMMITTEE SENSITIVE AND
CLASSIFIED DOCUMENTS:
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(1) Committee Sensitive documents and materials shall be stored in the
Committee’s offices, with appropriate safeguards for maintaining the security
of such documents or materials. Classified documents and materials shall be
further segregated in the Committee's offices in secure filing safes. Removal
from the Committee offices of such documents or materials is prohibited
except as necessary for use in, or preparation for, interviews or Committee
meetings, including the taking of testimony, or as otherwise specifically
approved by the staff director or by outside counsel designated by the
Chairman and Vice Chairman,

{(2) Each member of the Comunittee shall have access to all materials in the
Commitice’s possession. The staffs of members shall not have access to
Commitiee Sensitive or classified documents and materials without the
specific approval in each instance of the Chairman, and Vice Chairman,
acting jointly. Members may examine such materials in the Committee’s
offices. If necessary, requested materials may be hand delivered by a member
of the Committee staff to the member of the Committeg, or to a staff
person(s) specifically designated by the member, for the Member's or
designated staffer’s examination, A member of the Committee who has
possession of Committee Sensitive documents or materials shafl take
appropriate safeguards for maintaining the security of such documents or
materials in the possession of the Member or his or her designated staffer.

(3) Committee Sensitive documents that are provided to a Member of the
Senate in connection with a complaint that has been filed against the Member
shall be hand delivered to the Member or to the Member’s Chief of Staff or
Administrative Assistant. Committee Sensitive documents that are provided
to 2 Member of the Senate who is the subject of a preliminary inguiry,
adjudicatory review, or other proceeding, shall be hand delivered to the
Member or to his or her specifically designated representative.

{4) Any Member of the Senate who is not a member of the Committee and
who seeks access to any Committee Sensitive or classified documents or
materials, other than documents or materials which are matters of public
record, shall request access in writing. The Committee shall decide by
majority vote whether to make documents or materials available, If access is
granted, the Member shali not disclose the information except as authorized
by the Committee.

(5) Whenever the Committee makes Committee Sensitive or classified
documents or matetials available to any Member of the Senate who is nota -
member of the Committee, or to a staff person of a Committee member in
response to a specific request to the Chairman and Vice Chairman, a written
record shall be made identifying the Member of the Senate requesting such
documents or materials and describing what was made available and to
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whom.
(d) NON-DISCLOSURE POLICY AND AGREEMENT:;

% (1) Except as providedin the last sentence of this paragraph, no member of
%5 the Select Committee on Ethics, its staff or any person cngaged by contract
r~ Or otherwise to perform services for the Select Committee on Ethics shall
<t release, divulge, publish, reveal by writing, word, conduct, or &mo_omn.wn any
D way, in whole, or in part, or by way of summary, during tenure with the
@ Select Committee on Ethics or anytime thereafter, any testimony given before
the Select Committee on Ethics in executive session (including the name of
any witness who appeared or was called to appear in executive session), any
classified or Committee Sensitive information, document or material,
received or generated by the Select Committee on Ethics or any classified or
Committee Sensitive information which may come into the possession of
such person duting tenure with the Select Committee on Ethics or its staff.
Such information, docurments, or material may be released to an official of
the executive branch properly cleared for access with a need-to-know, for
any purpose or in connection with any proceeding, judicial or otherwise, as
authorized by the Select Committec on Ethics, or in the event of termination
of the Select Committee on Ethics, in such a manner as may be determined

by its successor or by the Senate.
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(2) No member of the Sclect Conunittee on Ethics .mﬁﬂ. or any person
engaged by conmtract or otherwise to perform services for the Select
Committee on Ethics, shall be granted access to classified or Committee
Sensitive information or material in the possession of the Select Committee
on Ethics unless and until such person agrees in writing, as a condition of
employment, to the non-disclosure policy. The agreement shall become
effective when signed by the Chairman and Vice Chairman on behalf of the

Committee.
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mﬂﬂhm 9: BROADCASTING AND NEWS COVERAGE OF COMMITTEE
Q@ PROCEEDINGS

1
S

o
_ ) Whenever any hearing or meeting of the Committec is open to the public, the

ommittee shall permit that hearing or meeting to be covered in whole or in part,
ﬂ« television broadcast, radio broadcast, still photography, or by any other
tnethods of coverage, unless the Committec decides by recorded vote ofnot less
@ﬁ- four members of the Committee that such coverage is not appropriate at a
particular hearing or meeting.

(b) Any witness served with a subpoena by the Committee may request not o be
photographed at any hearing or to give evidence or testimony while the
broadcasting, reproduction, or coverage of that hearing, by radio, television, still
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photography, or other methods is occurring. At the request of any such witness
who does not wish to be subjected to radio, television, still photography, or other
methods of coverage, and subject to the approval of the Committee, all lenses
shall be covered and all microphones used for coverage turned off.,

(c) If coverage is permitted, it shall be in accordance with the following
requirements:

{1} Photographers and reporters using mechanical recording, fiiming, or
broadcasting apparatus shall position their equipment so as not to interfere
with the seating, vision, and hearing of the Committee members and staff, or
with the crderly process of the meeting or hearing.

(2) If the television or radio coverage of the hearing or meeting is to be
presented to the public as live coverage, the coverage shall be conducted and
presented without commercial sponsership.

(3) Personnel providing coverage by the television and radic media shall be
currently accredited to the Radio and Television Correspondents® Galleries.

(4) Personnel providing coverage by still photography shall be currently
accredited to the Press Photographers’ Gallery Committee of Press
Photographers.

(5) Personnel providing coverage by the television and radio media and by
still photography shall conduct themselves and the coverage activities in an
orderly and unobtrusive manner.

RULE 10: PROCEDURES FOR ADVISORY OPINIONS
(a} WHEN ADVISORY OFINIONS ARE RENDERED:

(1) The Committee shall render an advisory opinion, in writing within a
reasonable time, in response to a written request by a Member or officer of
the Senate or a candidate for nomination for election, or election to the
Senate, concerning the application of any law, the Senate Code of Official
Conduct, or any rule or regulation of the Senate within the Committee’s
jurisdiction, to & specific factual situation pertinent to the conduct or
proposed conduct of the person seeking the advisory opinion.

{2) The Committec may issue an advisory opinion in writing within a
reasonable time in response to a written request by any employee of the
Senate concerning the application of any law, the Senate Code of Official
Conduct, or any rule or regulation of the Senate within the Committee’s
jurisdiction, to a specific factusl situation pertinent to the conduct or
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proposed conduct of the person secking the advisory opinion,

b) FORM OF REQUEST: A request for an advisory opinion shall be directed in
mriting to the Chairman of the Committee and shall include a complete and
o@wﬁn statement of the specific factual situation with respect to which the
equest is made as well as the specific question or questions which the requestor
i%om the Committee to address.

5
c)@PPORTUNITY FOR COMMENT:
(@]

Dnmc The Committee will provide an opportunity for any interested party to
comment on a request for an advisory opinion—

m (A) which requires an interpretation on a significant question of first
N impression that will affect more than a few individuals; or

©

W (B) when the Committee determines that comments from interested
O  parties would be of assistance.

-

Q

—(2) Notice of any such request for an advisory opinion shall be published in

LUthe Congressional Record, with appropriate deletions to insure
confidentiality, and interested parties will be asked to submit their comments

<tin writing to the Committee within ten days.

o

thﬁv All relevant comments received on a timely basis will be considered.
c

)
Emﬁmmdsrzom OF AN ADVISORY OPINION:

mﬁ: The Committee staff shall prepare a proposed advisory opinion in draft
Dmona which will first be reviewed and approved by the Chairman and Vice

Chairman, acting jointly, and will be presented to the Committee for final
%mnmon. If {A) the Chairman and Vice Chairman cannot agree, ar (B) either
the Chairman or Vice Chairman requests that it be taken directly to the
m.uoaaﬁnn. then the proposed advisory opinion shall be referred to the

&5Committee for its decision.

% (2) An advisory opinion shall be issued only by the affirmative recorded vote

—ofa majority of the members voting.

()

@ (3) Each advisory opinion issued by the Commuttee shall be promptly

O transmitted for publication in the Congressional Record afier appropriate
deletions are made to insure confidentiality. The Committee may at any time
revise, withdraw, or elaboratc on any advisory opinion.

(¢) RELIANCE ON ADVISORY OPINIONS:
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(1) Any advisory opinion issued by the Committee under Senate Resolution
338, 88™ Congress, as amended, and the rules may be relied upon by—

(A) Any person involved in the specific transaction or activity with
respect to which such advisory opinion is rendered if the request for such
advisory opinion included a complete and accurate statement of the
specific factual situation; and

(B) any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or
activity with respect to which such advisory opinion is rendered.

(2) Any person who relies upon any provision or finding of an advisory
opinion in accordance with the provisions of Senate Resolution 338, 83th
Congress, as amended, and of the rules, and who acts in goed faith in
accordance with the provisions and findings of such advisory opinion shall
not, as a result of any such act, be subject to any sancticn by the Senate.

RULE !1: PROCEDURES FOR INTERPRETATIVE RULINGS

(a) BASIS FOR INTERPRETATIVE RULINGS: Senate Resolution 338, 88th
Congress, as amended, authorizes the Committee (o issue interpretative rulings
explaining and clarifying the application of any law, the Code of Official
Conduct, or any rule or regulation of the Senate within its jurisdiction. The
Committee also may issue such rulings clarifying or explaining any rule or
regulation

of the Select Committee on Ethics.

(b) REQUEST FOR RULING: A request for such a ruling must be directed in
writing to the Chairman or Vice Chairman of the Conmittee.

(c) ADOPTION OF RULING:

(1) The Chairman and Vice Chairman, acting joinotly, shall issue a written
interpretative ruling in response to any such request, unless—

(A) they cannot agree,

(B) it requires an interpretation of a significant question of first
impression, or

{C) either requests that it be taken to the Committee, in which event the
tequest shall be directed to the Committee for a ruling.

(2) A ruling on any request taken to the Committee under subparagraph {1}
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shall be adopted by a majority of the members voting and the ruling shall
then be issued by the Chairman and Vice Chairman.

1) PUBLICATION OF RULINGS: The Commitiee will publish in the
: sgional Record, after making appropriate deletions to ensure
onfidentiality, any interpretative rulings issued under this Rule which the
‘oitmittee determines may be of assistance or guidance to other Members,
mm‘ana or employees. The Committee may at any time revise, withdraw, or
_m..%_.ﬁn on interpretative rulings.

nunnnmmr;ZOm ON RULINGS: Whenever an individual can demonstrate to the
“ommittee’s satisfaction that his or her conduct was in good faith reliance on an
nignpretative ruling issued in accordance with this Rule, the Committee will not
o@:ﬁn:a sanctions to the Senate as a result of such conduct.
N

HRULINGS BY COMMITTEE STAFF: Tho Committce staftis ot authorized
o igake rulings or give advice, orally or in writing, which binds the Committee
n@y way.

o)
*BLE 12: PROCEDURES FOR COMPLAINTS INVOLVING IMPROPER
LL USE OF THE MAILING FRANK

a)XAUTHORITY TO RECEIVE COMPLAINTS: The Committee is directed by
.a@oa 6(b) of Public Law 93-191 to receive and dispose of complaints that a
sislation of the use of the mailing frank has occwrred or is about to occur by a
5@&2 or officer of the Senate or by a surviving spousc of a Member, All such
:ofnplaints will be processed in accordance with the provisions of these Rules,

ﬂ@? as provided in paragraph (b).
o
HFDISPOSITION OF COMPLAINTS:

9(1) The Committee may dispose of any such complaint San_:iﬁ
OOrestitution of the cost of the mailing, pursuant to the franking statute, if it

mmn% that the franking violation was the result of a mistake.
L

oﬁmﬁu Any complaint disposed of by restitution that is made after the Committee
Ohas formally commenced an adjudicatory review, must be summarized,
LSmn:ﬁ. with the disposition, in a report to the Senate, as appropriate.

o)

%Gu If a complaint is disposed of by restitution, the complainant, if any, shall
Ope notified of the disposition in writing.

{c) ADVISORY OPINIONS AND INTERPRETATIVE RULINGS: Requests for
advisory opinions or interpretative rulings involving franking questions shall be
processed in accordance with Rules 10 and 11.
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RULE 13: PROCEDURES FOR. WAIVERS

(a) AUTHORITY FOR WAIVERS: The Committee is authorized to grant a
waiver under the following provisions of the Standing Rules of the Senate:

(1) Section 101(h) of the Ethics in Government Act of 1978, as amended
(Rule 3XXIV), relating to the filing of financial disclosure reports by
individuals who are expected to perform or who have performed the duties
of their offices or positions for less than one hundred and thirty days in a
calendar year;

(2) Section 102(a)(2)X(D} of the Ethics in Government Act, as amended (Rule
XXXIV), relating to the reporting of gifls;

(3) Paragraph 1 of Rule XXXV relating to acceptance of gifts; or

{4) Paragraph 5 of Rule XLI relating to applicability of any of the provisions
of the Code of Official Conduct to an employee of the Senate hired on & per
diem basis.

(b) REQUESTS FOR WAIVERS: A request for a waiver under paragraph (a)
must be directed to the Chairman or Vice Chairman in writing and must specify
the nature of the waiver being sought and explain in detail the facts alieged to
justify a waiver. In the case of a request submitted by an employee, the views of
his or her supervisor (as determined under paragraph 12 of Rule XXXVII of the
Standing Rules of the Senate) should be included with the waiver request.

(¢) RULING: The Committee shall rule on a waiver request by recorded vote
with a majority of those voting affirming the decision. With respect to an
individual's request for a waiver in connection with the acceptance or reporting
the value of gifis on the occasion of the individual’s marriage, the Chairman and
the Vice Chairman, acting jointly, may rule on the waiver.

(d) AVAILABILITY OF WAIVER DETERMINATIONS: A brief description
of any waiver granted by the Committee, with appropriate deletions to ensure
confidentiality, shall be made available for review upon request in the Committee
office, Waivers granted by the Committee pursuant to the Ethics in Government
Act of 1978, as amended, may only be granted pursuant to a publicly available
request as required by the Act.

RULE 14: DEFINITION OF :O_.u.m.mﬁmﬁ OR EMFLOYEE”

(a) As used in the applicable _.amo_ﬁu..o:m and in these rules and procedures, the
termn “officer or employee of the Senate™ means:




46
(1) An clected officer of the Senate who is not 2 Member of the Senate;

(2) An employee of the Senate, any committee or subcommittee of the
Senate, or any Member of the Senate;

(3) The Legislative Counsel of the Senate or any employee of his office;

of 55

w (4) An Officizl Reporter of Debates of the Senate and any person employed
© by the Official Reporters of Debates of the Senate in connection with the

Sperformance of their official duties;

P

(5) A member of the Capitol Police force whose compensation is disbursed
o by the Secretary of the Senate;

0

m (6) An employee of the Vice President, if such employee’s compensation is
w disbursed by the Secretary of the Senate;

(7) An employec of a joint committee of the Congress whose compensation
is disbursed by the Secretary of the Senate;

Filed 05/

(8) An officer or employee of any department or agency of the Federal
Government whose services are being utilized on a full-time and continuing
basis by a Member, officer, employee, or committce of the Senate in
accordance with Rule XLI(3) of the Standing Rules of the Senate; and

(9) Any other individual whose full-time services are utilized for more E»:
ninety days in a calendar year by a Member, officer, employee, or committes
of the Senate in the conduct of official duties in accordance with Rule XLI(4)
of the Standing Rules of the Senate.

Document 104

RULE 15: COMMITTEE STAFF

COMMITTEE POLICY:

{1) The staff is to be assembled and retained as a permanent, professional,
nonpartisan staff.

(2) Each member of the staff shall be professional and demonstrably qualified
for the position for which he or she is hired.

Case 1:08-cr-00888

(3) The staff as a whole and each member of the staff shall perform all
official duties in a nonpartisan manner.

(4) No member of the staff shall engage in any partisan political activity
directly affecting any congressional or presidential election.
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(5} No member of the staff or outside counse]l may accept public speaking
engagements or write for publication on any subject that is in any way related
to his or her employment or duties with the Committee without specific
advance permission from the Chainnan and Vice Chairman,

(6} No member of the staff may make public, without Committee approval,
any Committec Sensitive or classified information, documents, or other
material obtained during the course of his or her employment with the
Committee, .

(b) APPOINTMENT OF STAFF:

(1) The appointment of all staff members shall be approved by the Chairman
and Vice Chairman, acting jointly.

(2) The Committee may determine by majority vote that it is necessary to
retain staff members, including a staff recommended by a special counsel, for
the purpose of a particular preliminary inquiry, adjudicatory review, or other
proceeding. Such staff shall be retained onty for the duration of that
particular undertaking.

(3) The Committee is authorized to retain and compensate counsel not
employed by the Senate (or by any department or agency of the Executive
Branch of the Government) whenever the Committee determines that the
retention of outside counsel is necessary or appropriate for any action
regarding any complaint or allegation, preliminary inquiry, adjudicatory
review, or other proceeding, which in the determination of the Committee,
is more appropriately conducted by counsel not employed by the Government
of the United States as a regular employee. The Committee shall retain and
compensate outside counsel to conduct any adjudicatory review undertaken
after a preliminary inquiry, unless the Committee determines that the use of
outside counsel is not appropriate in the particular case.

(c) DISMISSAL OF STAFF: A staff member may not be remaved for partisan,
political reasons, or merely as a consequence of the rotation of the Committes
membership. The Chairman and Vice Chairman, acting jointly, shali approve the
dismissal of any staff member.

{d} STAFF WORKS FOR COMMITTEE AS WHOLE: All staff employed by the
Comumittee or housed in Committee offices shall work for the Committee as a
whole, under the general direction of the Chairman and Vice Chairman, and the
immediate direction of the staff director or outside ¢ounsel.

(e) NOTICE OF SUMMONS TO TESTIFY: Each member of the Committee
staff or outside counsel shall immediately notify the Committee in the event that
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he or she is called upon by a properly constituted anthority to testify or provide
confidential information obtained as a result of and during his or her employment

with the Committee.

% RULE 16: CHANGES IN SUPPLEMENTARY PROCEDURAL RULES

10_9 ADOPTION OF CHANGES IN SUPPLEMENTARY RULES: ._.rw. Rules of
Othe Committee, other than rules established by statute, or by the Standing Rules
Land Standing Orders of the Senate, may be modified, amended, or suspended at
Tany time, pursuant to a recorded vote of not less than four members of the full
D.Oo::ﬁmnnm taken at a meeting called with due notice when prior written notice
92. the proposed change has been provided each member of the Committee.

%Q& PUBLICATION: Any amendments adopted to the Rules of this Committee
Sshall be published in the Congressional Record in accordance with Rule XXVIZ)
Nof the Standing Rules of the Senate.

2

SELECT COMMITTEE ON ETHICS
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PART ID—SURJECT MATTER JURISDICTION
 Following are sources of the subject matter jurisdiction of the Select Committee:

(a) The Senate Code of Official Conduct approved by the Senate in d._n Tof
$. Res. 110, 95th Congress, April I, 1977, as amended, and stated in Rules
34 through 43 of the Standing Rules of the Senate;

(b) Senate Resolution 338, 88th Congress, as amended, which states, among
others, the duties to receive complaints and investigate allegations of
improper conduct which may reflect on the Senate, violations of law,
violations of the Senate Code of Official Conduct and violations of rules and
regulations of the Senate; recommend disciplinary action; and recommend
additional Senate Rules or regulations to insure proper standards of conduct;
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(c) Residual portions of Standing Rules 41, 42, 43 and 44 of the Senate as
they existed on the day priot to the amendments made by Title I of S. Res.

110,

{d) Public Law 93-191 relating to the use of the mail franking privilege by
Senators, officers of the Senate; and surviving spouses of Senators;

Case 1:08-cr-00888

(c) Senate Resolution 400, 94th Congress, Scction 8, relating to :nmﬁ_uoiuoa
disclosure of classified intelligence information in the possession of the
Select Committee on Intelligence;
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(f) Public Law 95--1035, Section 515, relating to the receipt and disposition of
foreign gifts and decorations received by Senate members, officers
employees and their spouses or dependents; ’

{g) Preamble to Senate Resolution 266, 30th Congress, 24 Session, March 22,
1968; and

(h) The Code of Ethics for Government Service, H. Con, Res. 175, 85th
Congress, 2d Session, July 11, 1958 (72 Stat. B12). Except that S. Res. 338,
as amended by Section 202 of 8. Res. 110 (April 2, 1977), and as amended
by Section 3 of S. Res. 222 (1999), provides:

() Notwithstanding any other provision of this section, no adjudicatory
review shall be initiated of any alleged violation of any law, the Senate Code
of Official Conduct, rule, or regulation which was not in effect at the time the
alleged violation occurred, No provisions of the Senate Code of Official
Conduct shall apply to or require disclosure of any act, relationship, or
transaction which occurred prior to the effective date of the applicable
provision of the Code. The Select Committee may initiate an adjudicatory
review of any alleged violation of a rule or law which was in effect prior to
the enactment of the Senate Code of Official Conduct if the alleged violation
occurred while such rule or law was in effect and the violation was not a
matter resclved on the merits by the predecessor Select Committee,

APPENDIX A—OPEN AND CLOSED MEETINGS

Paragraphs 5 (b) to (d) of Rule XXVI of the Standing Rules of the Senate reads
as follows;

(b) Each meeting of a standing, select, or special committee of the Senate, or
any subcommittee thereof, including meetings to conduct hearings, shall be
open to the public, except that 2 meeting or series of meetings by a committee
or a subcommittee thereof on the same subject for a period of no more than
fourteen calendar days may be closed to the public on a motion made and
seconded to go into closed session to discuss only whether the matters
enumerated in classes (1) through (6) would require the meeting to be closed
followed immediately by a record vote in open session by a majority of the
members of the committee or subcommittee when it is determined that the
matters to be discussed or the testimony to be taken at such meeting or
meetings—

.A: will disclose matters necessary to be kept secret in the interests of
national defense or the confidential conduct of the foreign relations of the
United States;
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(2) will relate solely to matters of committee staff personnel or internal
staff management or procedure;

(3) will tend to charge an individual with crime or misconduct, to
disgrace or injure the professional standing of an individual, or otherwise
to expose an individual to public contempt or oblogquy, or will represent
a clearly unwarranted invasion of the privacy of an individual,

(4) will disclose the identity of any informer or law enforcement agent
or will disclose any information relating to the investigation or
prosecution of a criminal offense that is requited to be kept secret in the
interests of effective law enforcement;
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(5) will disclose information relating to the trade secrets or financial or
commercial information pertaining specifically to a given person if—

(A) 2._ Act of Congress requires the information to be kept
confidential by Government officers and employees; or

(B) the informaticn has been obtained by the Government on a
confidential basis, other than through an application by such persen
for a specific Government financial or other benefit, and is required
to be kept secret in order to prevent undue injury to the competitive
position of such person; or ,

Filed 05/26/2009

(6) may divulge matters required to be kept confidential under other
provisions of law or Gavernment regulations.

(c) Whenever any hearing conducted by any such committee or
subcommittee is open to the public, that hearing may be broadcast by radio
or television, or both, under such rules as the committee or subcommittee
may adopt.

Document 104

(d) Whenever disorder arises during a committee meeting that is open to the
public, or any demonstration of approval or disapproval is indulged in by any
person in attendance at any such meeting, it shall be the duty of the Chair to
enforce order on his own initiative and without any point of order being made
by a Senator. When the Chair finds it necessary to maintain order, he shall
have the power to clear the room, and the committee may act in closed
session for so long as there is doubt of the assurance of order.

Case 1:08-cr-00888

APPENDIX B—“SUPERVISORS” DEFINED

Paragraph 12 of Rule XXXVII of the Standing Rules of the Senate reads as
follows:

Pl
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For purposes of this rute—

(a} a Senator or the Vice President is the supervisor of his administrative,
clerical, or other assistants;

(b) a Senator who is the chairman of a committee is the supervisor of the
professional, clerical, or other assistants to the commitiee except that
minority staff members shall be under the supervision of the ranking minority
Senator on the committee;

(¢) 2 Senator who is a chairman of a subcommittee which has its own staff
and financial authorization is the supervisor of the professional, clerical, or
ather assistants to the subcomrmittes except that minority staff members shalt
be under the supervision of the ranking minority Senator on the
subcormmittee;

{d) the President pro tempore is the supervisor of the Secretary of the Senate,
Sergeant at Arms and Doorkecper, the Chaplain, the Legislative Counsel, and
the employees of the Office of the Legislative Counsel;

(e) the Secretary of the Senate is the supervisor of the employees of his
office;
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of his office; :

(g) the Majority and Minority Leaders and the Majority and Minority Whips
are the supervisors of the research, clerical, and other assistants assigned to
their respective offices;

(hy the Majority Leader is the supervisor of the Secretary for the Majority and

Eamnoﬁgmo_.nunZ&.onQwmﬁnmavogmonomﬁnﬂ%_owanmOmEmom.Houw
and :

(i} the Minority Leader is the supervisor of the Secretary for the Minority and
the Secretary for the Minority is the supervisor of the employees of his office.
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REVISIONS
Rules of Procedure
Select Committee on Ethics
wn_.s d Amsndment
LrgvISe
Tecember | Alows for a reduced quonun to take lestimony except duting an adjficatory hearing.

Adopted, under Admissibility of Evidence, paragraph (C), Rule 412 of the Fedaral Rules of
Evidenca.

g

Comrecied the follewing grammatica envors in the publication: page 2 section (d){1} change
paragraph 11 o parageaph 12: page 14 sactian (k)(B) change paragraph 11 to paragtaph
12; page 15 section (5) change 1o "Whenever a member of the Committee is ineligible . ,

e T708-Ccr-00888  Document 104 Filed 05/26/2009%] P de%%ﬁ
¢ 5

Amends Rute 9(c) Procedures for Handling Commitiee Sensitive and Classified
Documents: .

{1) Strike "Commitiee Sensitive an classified documents and materials shall be
sagregated in secure fiing safes.” knsert “Commitive Sensitive documents and
materials shall ba stored in the Commitiea’s offices, with appropriate
safeguards for maintaining the security of such documents. o materlals..
Classified documeants and materials shak be further segregated In the
Coinmittes’s offices In secure filing safes.”

{2} Strika "If necessary, requasted materials may be taken by 2 member of the Committee -
staft to the office of a member of the Gommittee for his or her-examination, but the
Committee staff member shall remain with the Committes Sensitiva or classified
documents of matarials at all imes except as spedifically authorized by the
Chairman of Vice Chairman.” Insert “if necessary, requested materfals may be
hand dellvered by 2 mamber of the Committes staff to the membar of the.
Committes, or lo a staft parson(s} specifically designatad by the member, for
the memiber's or designated staffer's examination. A member of the Committes
who has possession of Commities Sensitive documents or matarials shall take
appropriate safeguards for maintalning the security of such documants o
materisls-in the passession of the member or his or her designated statfor.

{3) Committes Sensitive documents thal are provided to 2 Member of the Senale In
connectiof with a compiaint that has been filed against the Membar shall be
hand deliveted to the Member ar to the Member's Chief of Staff or
Adwinistrative Assistant. Committoe Sensitive documents that are provided to
a Membar of the Senate wha ls the subject of a praliminary inquiry, an Initial
reviow, or an investigaticn, shall be hand delivered t¢ the Mamber or {0 his or
her spacifically designated reprasentativa, -

(4) [Renumbered] :

{5) Renumbered]

Amends Commities Rule 14 by adding tha following santence lo patagraph (c}. “The
Committes shall rule on a walver request by recordad vote, with a majority of
these voting affirming tha decision. With respect to an Individual's request for
awaiver In connection with the acceptanca or reporting the vatue of gifts on
the occasion of tha Individual's marriage, the Chairman and the Yice
Chalrnan, acting jointly, may rule on the walver.”
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INDEX

adjudicatory review
definition, 4
procedures, 27
progress reports o Committee, 28
right of appeal, 30
right to hearing, 28
scope of, 27
advisory opinion
authorization to issue, 7
form of request, 42
franked mail, 45
issuance of, 43
opportunity for comunent, 42
procedures for issuance, 43
reliance on, 43
allegations of improper conduct
authority to mvestigate, 3
general, 24
amendments, changes to
supplementary rules, 48
blind trusts
approval of during recess, 24
broadcast and news coverage of proceedings, 41
classified materials
procedures for handling, 38
Committee sensitive materials, procedures for handling, 38
complaints
defiition, 4, 25
disposition of those involving franked mail privilege, 45
filing of, 25
form and content, 23
general complaint procedures, 25
procedures for filing, 24
processing of, 25
secrecy of, 38
confidentiality breach
of final report to Commiitice re; a preliminary inquiry, 25
of final report to Comunittee re: an adjudicatory review, 27
of information in published advisory opinions, 43
of information in waiver requests made public, 46
Congressional Record
advisory opinion, 9, 42
appeal, 6
disposition of complaints re: mailing frank, 45
kearing announcements in, 31 .
published notice of action re: adjudicatory review, 30
rules published in, 19, 48
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consultants, 7
counsel
authority to employ, 7
outside, 7, 38, 47
right to, 33
depositions, 35
disciplinary action
authority to recommend Senate, 3
disclosure
non-disclosure policy and agreement, 40
unauthorized re: national cesurity information, 12
disqualification of Committee member, 2, 22
of staff member, 23
education
authority, 4
mandate, 37
employee
definitions, 10, 46
for purpose of Foreign Gifts and Decoration Act, 13
Select Committee on Ethics, 47
Federal Rutes of Bvidence, reliance upen during "Hearing", 33
final report
after adjudicatory review, 28
afier preliminary inquiry, 26
foreign gifts and decarations, 13, 49
frank, complaints involving, 44
franked mail, 10
Advisory Opinion and Interpretative Rulings, 43
procedures for complaints, 44
hearing
adjudicatory procedures, 30
announcements in Record, 31
examiners, 6
non-public hearing, 30
notice of, 31
procedures for, 30 :
right to during adjudicatory review, 28
right to during all other times, 30
supplementary procedures, 34
witnesses, 31
Interpretative Rulings
authority, 8
basis for, 43
mailing frank, 43
procedures for, 43
publication of, 44
investigators
authority to utilize, 7
judicial review
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limitations re: franked mail complaints, 11
jurisdiction of Select Commitiee, 49
legislative recommendations

authority to make, 37
meetings

authority to hold, 7

closed (execntive), 19

open, 20

quorum, (1), 20

special, 19

transcripts, 21
Mational security information

unauthorized disclosure, 12
non-disclosure policy and agreement, 40
oath, 7, §

Officers

officer of Senate (definition}, 10

presiding re: hearing, 31
order of business, 20
organic authority, {1)
perjury, 4, 37
photography re: Commitier proceedings, 41
preliminary inguiry

commities action, 26

definition, 4

final report, 26

scope and procedures, 26
privacy

re: broadcasting/photography during Comumittee proceeding, 41
procedure

adjudicatory review, 27

changes in supplementary, 48

complaints, allegation, or information, 24

hearings, 30

preliminary inquity, 26

rules of, 19
prosecution by Department of Justice

referral of perjury allegation, 37

referral of violations of law, 18, 37
proxies, 24
quorum, (1), 20
radio

broadcasting of Corumittee proceedings, 41
recommendations to Senate

as a result of adjudicatory review, 28

re: legisiative measures, 37
regulations

authorization to promulgate, 7, 11

re: pracedures for adjudicatory review, 27
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re: procedures for hearings, 30
revisions to rules, 53
secrecy of executive session matters, 21,39
Select Committee on Ethics
ineligible to participate, 2
authority for administrative functions, 5
duties, 3
officers of, 19
staff committee, 47
nate Resolution
S.Res. 110, 49
S. Res. 338, (1),43,49
S. Res. 400, 12, 49
Seniority of a Member, regommendation regarding, 3, 29
Chensitive documents and materials, 38
Qbraft
©  appointment of, 47
committee, 47
consultants, 7
dismissal of, 43
generally, 47
hiring authority, 6
outside counsel, 7, 23
subpoena
authority to issue, 8, 30, 35
issued by Committee at respondent's request, 33
procedure for issue, 35
subpoena power, 7, 35
who may issue, 35
withdrawal of, 35
O  witness request not to be photographed, 41
Dw:ﬂnﬂimoa
definition, 51
ootelevision coverage, 41
%ﬁmzao:w
auchority lo take, 7
confidentiality, 21, 38
hearing examiners, 7
quorumn requirement, 2, 20
record of, 21, 35
right to, 31
secrecy, 21
swori, 31
transcripts, 34
travel
Foreign Gifts and Decorations Act, 13
foreign travel authorization during recess, 24
vacancies in the membership, (1)
violations
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inadvertent, 5, 27
of law, 3, 25, 37
of Title 39, United States Code, 10
technical, 5, 27 ,
votes
majority, 3, 4, 21, 22, 32, 35, 40, 44, 46, 47
recorded, 5, 21, 23, 27, 43, 46
waiver
authotity for, 45
deseription required, 9
procedure for, 45
publicly available, 46
request for, 46
witnesses
authority to call, 7
swearing of, 32
written notice to respondent, 28
written rules, authorization to adopt, 6, 48




